
The International Comparative Legal Guide to:

A practical cross-border insight into mergers and acquisitions 

Published by Global Legal Group, with contributions from:

12th Edition

Mergers & Acquisitions 2018

ICLG
Aabø-Evensen & Co Advokatfirma
Advokatfirman Törngren Magnell
Alexander & Partner
Ashurst Hong Kong
Astrea
Atanaskovic Hartnell
Bär & Karrer Ltd.
BBA
Bech-Bruun
Bonn Steichen & Partners
Corpus Legal Practitioners
Cyril Amarchand Mangaldas
Debarliev, Dameski & Kelesoska
Attorneys at Law
Dittmar & Indrenius
E & G Economides LLC
ENSafrica
Ferraiuoli LLC

G. Elias & Co.
Gjika & Associates Attorneys at Law
HAVEL & PARTNERS s.r.o.
Houthoff
Indrawan Darsyah Santoso
Maples and Calder
Matheson
Mehrteab Leul & Associates
Law Office
MJM Limited
Motta Fernandes Advogados
Nader, Hayaux & Goebel
Nishimura & Asahi
Nobles
Oppenheim Law Firm
Popovici Niţu Stoica & Asociaţii
Ramón y Cajal Abogados
SBH Law Office

Schoenherr
SEUM Law
Skadden, Arps, Slate, Meagher
& Flom LLP
Škubla & Partneri s.r.o.
Slaughter and May
SZA Schilling, Zutt & Anschütz
Rechtsanwaltsgesellschaft mbH
Ughi e Nunziante Studio Legale
VCI Legal
Villey Girard Grolleaud
Vukić and Partners
Wachtell, Lipton, Rosen & Katz
WBW Weremczuk Bobeł
& Partners
Attorneys at Law
WH Partners
Zhong Lun Law Firm



Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

WWW.ICLG.COM

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified 
professional when dealing with specific situations.

General Chapters:

Country Question and Answer Chapters: 
4 Albania Gjika & Associates Attorneys at Law: Gjergji Gjika & Evis Jani 11

5 Australia Atanaskovic Hartnell: Jon Skene & Lawson Jepps 18

6 Austria Schoenherr: Christian Herbst & Sascha Hödl 25

7 Belarus SBH Law Office: Alexander Bondar & Elena Selivanova 35

8 Belgium Astrea: Steven De Schrijver 42

9 Bermuda MJM Limited: Peter Martin & Brian Holdipp 53

10 Brazil Motta Fernandes Advogados: Henrique de Rezende Vergara & 
 Cecilia Vidigal Monteiro de Barros 59

11 British Virgin Islands Maples and Calder: Richard May & Matthew Gilbert 66

12 Bulgaria Schoenherr (in cooperation with Advokatsko druzhestvo Stoyanov & Tsekova): 
 Ilko Stoyanov & Katerina Kaloyanova 72

13 Cayman Islands Maples and Calder: Nick Evans & Suzanne Correy 81

14 China Zhong Lun Law Firm: Lefan Gong 87

15 Croatia Law firm Vukić and Partners: Zoran Vukić & Ana Pehar 94

16 Cyprus E & G Economides LLC: Marinella Kilikitas & George Economides 101

17 Czech Republic HAVEL & PARTNERS s.r.o.: Václav Audes & Jan Frey 107

18 Denmark Bech-Bruun: Steen Jensen & David Moalem 114

19 Ethiopia Mehrteab Leul & Associates Law Office: Mehrteab Leul Kokeb & 
 Getu Shiferaw Deme 120

20 Finland Dittmar & Indrenius: Anders Carlberg & Jan Ollila 126

21 France Villey Girard Grolleaud: Frédéric Grillier & Daniel Villey 133

22 Germany SZA Schilling, Zutt & Anschütz Rechtsanwaltsgesellschaft mbH: 
 Dr. Marc Löbbe & Dr. Stephan Harbarth, LL.M. (Yale) 139

23 Hong Kong Ashurst Hong Kong: Joshua Cole & Chin Yeoh 146

24 Hungary Oppenheim Law Firm: József Bulcsú Fenyvesi 152

25 Iceland BBA: Baldvin Björn Haraldsson & Stefán Reykjalín 158

26 India Cyril Amarchand Mangaldas: Nivedita Rao & Anand Jayachandran 164

27 Indonesia Indrawan Darsyah Santoso: Eric Pratama Santoso & Barli Darsyah 172

28 Ireland Matheson: Fergus A. Bolster & Brian McCloskey 178

29 Italy Ughi e Nunziante Studio Legale: Fiorella Alvino & Fabio Liguori 187

30 Japan Nishimura & Asahi: Tomohiro Takagi & Tomonori Maezawa 193

31 Korea SEUM Law: Steve Kim & Seonho Kim 202

32 Luxembourg Bonn Steichen & Partners: Pierre-Alexandre Degehet 210

33 Macedonia Debarliev, Dameski & Kelesoska Attorneys at Law: 
 Emilija Kelesoska Sholjakovska & Ljupco Cvetkovski 216

34 Malta WH Partners: James Scicluna & Rachel Vella Baldacchino 223

35 Mexico Nader, Hayaux & Goebel: Yves Hayaux-du-Tilly Laborde & 
 Eduardo Villanueva Ortíz 229

36 Montenegro Moravčević Vojnović and Partners in cooperation with Schoenherr: 
 Slaven Moravčević & Miloš Laković 235

37 Netherlands Houthoff: Alexander J. Kaarls & Willem J.T. Liedenbaum 242

38 Nigeria G. Elias & Co.: Obianuju Ifebunandu & Yemisi Falade 250

1 Private Equity and Public Bids: UK Developments in 2017 – Scott Hopkins & Richard Youle, 
Skadden, Arps, Slate, Meagher & Flom (UK) LLP 1

2 Global M&A Trends in 2018 – Lorenzo Corte & Denis Klimentchenko, Skadden, Arps, Slate, Meagher 
& Flom (UK) LLP 4

3 For Corporate Litigation, Delaware is Still the First State – Adam O. Emmerich & Trevor S. Norwitz, 
Wachtell, Lipton, Rosen & Katz 7

Contributing Editors
Scott Hopkins and Lorenzo 
Corte, Skadden, Arps, Slate, 
Meagher & Flom (UK) LLP

Sales Director
Florjan Osmani

Account Director
Oliver Smith

Sales Support Manager
Toni Hayward

Editor
Nicholas Catlin

Senior Editors
Suzie Levy
Caroline Collingwood

Chief Operating Officer
Dror Levy

Group Consulting Editor
Alan Falach

Publisher
Rory Smith

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel: +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd
March 2018

Copyright © 2018
Global Legal Group Ltd.
All rights reserved
No photocopying

ISBN 978-1-911367-97-0
ISSN 1752-3362

Strategic Partners

The International Comparative Legal Guide to: Mergers & Acquisitions 2018

Continued Overleaf



Country Question and Answer Chapters: 

The International Comparative Legal Guide to: Mergers & Acquisitions 2018

39 Norway Aabø-Evensen & Co Advokatfirma: Ole Kristian Aabø-Evensen & 
 Gard A. Skogstrøm 257

40 Poland WBW Weremczuk Bobeł & Partners Attorneys at Law: Łukasz Bobeł 271

41 Puerto Rico Ferraiuoli LLC: Fernando J. Rovira-Rullán & Yarot T. Lafontaine-Torres 278

42 Romania Popovici Niţu Stoica & Asociaţii: Alexandra Niculae 285

43 Saudi Arabia Alexander & Partner: Dr. Nicolas Bremer 290

44 Serbia Moravčević Vojnović and Partners in cooperation with Schoenherr: 
 Matija Vojnović & Vojimir Kurtić 297

45 Slovakia Škubla & Partneri s.r.o.: Martin Fábry & Marián Šulík 305

46 Slovenia Schoenherr: Vid Kobe & Marko Prušnik 312

47 South Africa ENSafrica: Professor Michael Katz & Matthew Morrison 323

48 Spain Ramón y Cajal Abogados: Guillermo Muñoz-Alonso & Álvaro Bertrán Farga 332

49 Sweden Advokatfirman Törngren Magnell: Johan Wigh & Viktor Olsson 338

50 Switzerland Bär & Karrer Ltd.: Dr. Mariel Hoch 344

51 Ukraine Nobles: Volodymyr Yakubovskyy & Tatiana Iurkovska 351

52 United Arab Emirates Alexander & Partner: Dr. Nicolas Bremer 359

53 United Kingdom Slaughter and May: William Underhill 367

54 USA Skadden, Arps, Slate, Meagher & Flom LLP: Ann Beth Stebbins & 
 Thomas H. Kennedy 374

55 Vietnam VCI Legal: Tuan A. Phung & Kent A. Wong 391

56 Zambia Corpus Legal Practitioners: Sharon Sakuwaha 397



53ICLG TO: MERGERS & ACQUISITIONS 2018 WWW.ICLG.COM

Chapter 9

1 Relevant Authorities and Legislation

1.1  What regulates M&A?

There are no laws or regulations of general application that regulate 
takeovers of shares in Bermuda companies.
The Companies Act 1981 (the “Companies Act”) is the statute 
which is the most relevant to M&A.  
The principal regulatory body in Bermuda is the Bermuda Monetary 
Authority (“BMA”), which has supervisory jurisdiction over the 
Bermuda Stock Exchange (“BSX”) and regulatory jurisdiction 
over banking, insurance and other financial services in Bermuda.  
The BSX Listing Regulations (“BSXRs”) impose a number of 
obligations on BSX-listed companies involved in M&A.
Any examination of the duties of the directors of the target company 
must begin at section 97 of the Companies Act.  A director must 
act honestly and in good faith with a view to the best interests 
of the company, which include the interests of both current and 
prospective shareholders.  Such interests remain the primary object 
of directors’ fiduciary obligations.  The directors are expected to 
evaluate and comment on the merits of a bid, but are not required to 
make a recommendation to shareholders.  Directors have a positive 
obligation to disclose any personal benefit which they will obtain 
from the terms of the proposed takeover.

1.2  Are there different rules for different types of 
company?

Under the BSXRs, a company listed on the BSX is required to 
keep the BSX and the shareholders informed without delay of any 
information relating to the company and its group necessary to 
enable shareholders to appraise the financial position of the listed 
company and its group, or to avoid the establishment of a false 
market in its securities or that might reasonably be expected to have 
a material effect on market activity and the price of its securities.

1.3  Are there special rules for foreign buyers?

The prior approval of the BMA is required for the issue and transfer 
of securities by Bermuda companies to foreign buyers (i.e. non-
residents of Bermuda), other than in cases where the BMA has 
granted a general permission. 

1.4  Are there any special sector-related rules?

There are material change and change-of-control provisions which 
must be complied with by entities licensed by the BMA, including 
insurers under the Insurance Act 1978, banks under the Banks 
and Deposit Companies Act 1999, fund administrators under the 
Investment Funds Act 2006, and investment businesses under the 
Investment Business Act 2003.

1.5  What are the principal sources of liability?

Where the acquisition consideration takes the form of shares, the 
bidder may be liable to pay compensation in respect of loss caused 
by misstatements in any prospectus directed towards the target’s 
shareholders by the bidder.  The members of the target’s board may 
also be liable to the target for any negligence or other breach of 
duty in the performance of their duties, although the bye-laws of the 
target may contain a release from, and indemnification in respect of, 
any breach of duty that does not involve fraud or dishonesty.

2 Mechanics of Acquisition

2.1  What alternative means of acquisition are there?

The principal means of acquisition are:
■ public tender/exchange offer for shares in a target company 

under section 102 of the Companies Act;
■ compulsory acquisition by holders of 95% of shares under 

section 103 of the Companies Act;
■ scheme of arrangement under section 99 of the Companies 

Act;
■ statutory amalgamation under section 104 of the Companies 

Act; 
■ statutory merger under section 104 (H) of the Companies Act; 
■ private purchase of the shares in a target company; and
■ private purchase of a target company’s underlying business 

or assets.
Tender offer
Section 102 (1) provides a mechanism whereby a bidder may compel 
the acquisition of the shares of shareholders dissenting to a scheme 
or contract involving the transfer of shares of a target company to 
a single transferee, where the scheme or contract has received the 
approval of 90% in value of the shareholders of the target. 

Brian Holdipp

Peter Martin

MJM Limited

Bermuda



54 ICLG TO: MERGERS & ACQUISITIONS 2018WWW.ICLG.COM

Be
rm

ud
a

MJM Limited Bermuda

Acquisitions are typically structured as ‘triangular’ transactions 
whereby the acquirer establishes a subsidiary company in Bermuda 
to combine with the target company.  The consideration may take 
the form of cash, securities or a combination of both.
A merger has a number of significant advantages over acquisitions 
effected by way of tender or exchange offers and schemes of 
arrangement.  Unlike a tender or exchange offer, an acquirer is 
assured of obtaining 100% ownership of a target company where 
a merger has been approved by the requisite majority of the target 
company’s shareholders.  It can be completed more quickly than a 
tender or exchange offer or a scheme of arrangement.  Furthermore, 
while a tender offer requires the acceptance of the holders of 90% 
in value of the shares which are the subject of the offer, a merger 
approval resolution only requires the majority vote of 75% of those 
voting at a meeting with a quorum of two persons at least holding 
or representing by proxy more than one-third of the issued shares, 
subject to anything to the contrary in the target company’s bye-laws 
(such a threshold may be amended to be lower or higher).
Furthermore, unlike a scheme of arrangement, court approval is not 
needed to approve a merger.
Purchase of shares of target
An acquisition can be effected where the purchaser and any 
controlling shareholder(s) enter into a share purchase agreement, 
pursuant to which the purchaser will pay cash or some other form 
of consideration to the selling shareholder(s) in exchange for the 
controlling interest or, alternatively, where the purchaser buys 
newly issued shares directly from the target.
Purchase of underlying business or assets of target
Although distinct from a takeover of shares, a purchaser can acquire 
all, or substantially all, of the underlying business or assets of a 
target at an agreed deal price.

2.2  What advisers do the parties need?

Parties will require financial advisers, auditors and legal counsel.

2.3  How long does it take?

See question 2.1.

2.4  What are the main hurdles?

See question 2.1.

2.5  How much flexibility is there over deal terms and price?

Subject to any statutory requirement for shareholder and/or court 
approval or any appraisal of value by the court, the law in Bermuda, 
with respect to acquisitions and takeovers, is essentially the common 
law of contract.  For example, in a tender offer or a compulsory 
acquisition, the bidder is free to offer any price and to offer cash or 
shares or both, and may also stipulate the percentage level which 
must be achieved before the offer will become binding.

2.6  What differences are there between offering cash and 
other consideration?

Where all or part of the consideration takes the form of shares in 
the bidder, it may be advisable to build in an adjustment mechanism 
where the merger consideration may be affected by significant 
changes in share prices.

The bidder has up to four months to achieve the 90% approval, 
although the bidder will usually specify a much shorter period 
for acceptance of the offer (e.g. 21 days).  Where a scheme or 
contract involving the transfer or shares in the target has received 
the approval of the 90% majority (excluding from that calculation 
shares in the target already held by the bidder or its nominee), the 
bidder may, within two months of such an approval, give notice to 
any dissenting shareholder to acquire their shares.  The bidder is 
then entitled and bound to acquire those shares on the same terms 
as those proposed in the scheme or contract approved by the 90% 
majority, unless the court orders otherwise.
Any application to the court by dissenting shareholders must take 
place within one month after the date of the compulsory acquisition 
notice.
Compulsory acquisition by holders of 95% of shares
Section 103 provides a mechanism whereby the holder(s) of no less 
than 95% of the shares in a company may compulsorily acquire 
the remainder from the remaining shareholders (“compulsory 
acquisition”).  Section 103 does not form part of the tender offer 
mechanisms provided by section 102.
Under the section 103 procedure, the 95% holders may give notice 
to all of the remaining shareholders of their intention to acquire all, 
and not some, of the remaining shareholder’s shares.  The terms of 
the compulsory acquisition must be set out in the notice and must be 
the same for all remaining shareholders involved.  The delivery of a 
section 103 notice both entitles and binds the 95% holder to acquire 
the shares of the remaining shareholders on the terms set out in the 
notice, unless a remaining shareholder applies to the court for an 
appraisal of the value of its shares. 
Recipients of the notice have one month to apply to the court for a 
valuation of their shares.  Within one month of the court valuation, 
the 95% holders may either acquire the shares at the price fixed by 
the court, or cancel the transaction. 
No appeal lies from an appraisal by the court under section 103.
Scheme of arrangement
Section 99 provides for a scheme of arrangement (“scheme”), 
whereby the terms of the takeover are approved by the shareholders 
pursuant to a court-supervised process. 
The court is empowered to sanction any “compromise or 
arrangement” on the application of any shareholder of the company, 
and the company must be a party to the scheme.  Once a scheme has 
court approval, all shareholders are bound. 
Effecting a scheme involves the dissemination of a shareholder 
meeting notice with an explanatory statement and a dual shareholder 
approval requirement, being both a 75% majority in value of 
shareholders and a majority in number.  The court has extensive 
powers under section 102 to deal with consequential matters. 
Section 99 does not provide for dissenters’ appraisal rights.
The period of time between the initial formulation of the scheme and 
its becoming effective by court order is, at a minimum, eight weeks.
Statutory amalgamation or merger
The effect of an amalgamation is that the pre-amalgamation entities 
will continue as one and neither will cease to exist.  A merger 
enables the parties to choose a transaction form which results in a 
‘survivor company’.
The procedures for amalgamations and mergers are essentially 
identical.  An agreement to effect the transaction must be entered 
into by the companies concerned, and must be approved by each 
company’s shareholders.  Notice must be given to the shareholders 
of the fair value of the shares, and this notice must indicate that a 
dissenting shareholder is entitled to be paid as such.
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The BSXRs do not generally impose any requirement that 
acquisitions of another company or transactions with a party 
connected to a director or substantial shareholder of the company 
should be approved by the shareholders.

2.16  When does cash consideration need to be committed 
and available?

This is not applicable in Bermuda.

3 Friendly or Hostile

3.1  Is there a choice?

“Just say no” is not a realistic option for a target board unless it has 
a powerful battery of defences already in place.

3.2  Are there rules about an approach to the target?

There are no rules that are specific to the Bermuda market.

3.3 How relevant is the target board?

The target board is always relevant, but perhaps less so if the bidder 
acquires a significant stake and then launches a tender offer.

3.4 Does the choice affect process?

There are difficulties with commencing a takeover with a ‘hostile’ 
scheme of arrangement.  Generally, it will be easier to acquire a 
target by amalgamation or statutory merger.

4 Information

4.1 What information is available to a buyer?

The following information is publicly available:
(a) memorandum of association;
(b) certificate of incorporation;
(c) notice of registered address;
(d) register of charges;
(e) register of directors;
(f) any filed prospectus;
(g) register of directors and officers;
(h) share register;
(i) any filings with or announcements to the BSX; and
(j) any pending legal proceedings or judgment.  

4.2 Is negotiation confidential and is access restricted?

Generally, yes.  See also question 8.1.

4.3 When is an announcement required and what will 
become public?

See question 4.2.

2.7  Do the same terms have to be offered to all 
shareholders?

See question 2.1.

2.8  Are there obligations to purchase other classes of 
target securities?

There are no such obligations.

2.9  Are there any limits on agreeing terms with 
employees?

There are no such limits.

2.10  What role do employees, pension trustees and other 
stakeholders play?

Generally, neither the target company nor the bidder is obliged to 
consult with employees, pension trustees or other stakeholders in 
the takeover process.

2.11  What documentation is needed?

See question 2.1.

2.12  Are there any special disclosure requirements?

See question 1.2.

2.13  What are the key costs?

Professional fees payable to advisers constitute the key costs.

2.14  What consents are needed?

See question 2.1.

2.15  What levels of approval or acceptance are needed?

See question 2.1.
In addition, while the Companies Act does not confer any right of 
pre-emption on shareholders, the BSXRs do. 
The directors of a BSX-listed company are required to obtain the 
consent of shareholders in a general meeting before issuing any 
shares or granting any options or similar rights.  The consent of 
shareholders is also required prior to any major subsidiary of the 
listed company issuing shares or granting options or similar rights 
if the effect is to materially dilute the percentage equity interest of 
the listed company and its shareholders in the subsidiary.  The above 
restrictions do not apply if the offering is made to the shareholders 
of the listed company prorated to their existing holdings, or if the 
existing shareholders of the listed company have given a general 
mandate to the directors of the company to issue such shares or to 
grant such options.  Where shareholders have given such a general 
mandate to the directors to allot more than 20% of the issued share 
capital of the company, then the mandate only continues in force 
until the conclusion of the next annual general meeting of the 
company.
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market in which the target’s securities are traded is in North 
America.  Notwithstanding the widespread use of break fees as a 
form of deal protection, the proper exercise by the target board of its 
fiduciary duties requires the board to be satisfied that its agreement 
to a particular break fee is in fact appropriate and necessary in the 
particular circumstances of the proposed transaction.

6.2 Can the target agree not to shop the company or its 
assets?

Subject to compliance by the target’s board with its fiduciary duties, 
the company may grant the buyer exclusivity by agreeing not to shop 
the company or its assets.  However, where the board of the target 
has not sufficiently canvassed the universe of qualified potential 
purchasers or merger partners, the proposed transaction may be 
challenged on the basis that the target board failed to exercise its 
fiduciary duties.

6.3 Can the target agree to issue shares or sell assets?

Subject to compliance by the target’s board with its fiduciary duties, 
the company could (at least in theory) agree to issue shares or sell 
assets to the buyer.  However, the powers conferred on the board 
to issue shares and to sell assets form part of the general powers 
of management conferred on the board by the Companies Act and 
the bye-laws, and the target board will be required to exercise such 
fiduciary powers for the proper business purposes of the company, 
and not for the collateral purpose of protecting a particular deal.  The 
rules of the principal stock exchange on which the target’s shares are 
traded may also impose a limit on the number of shares which the 
directors may issue without a shareholder vote.
In theory, the target board may enter into an asset lock-up agreement 
with a bidder or potential bidder to sell a particular asset or specified 
assets in exchange for an agreement by the bidder to make a bid, or 
in exchange for a particular period of exclusivity or the opportunity 
to undertake due diligence.  Asset lock-ups are rare in Bermuda 
practice.  The target board will generally be unwilling to enter 
into such arrangements, because if the target company agrees to 
sell off its “crown jewels”, it will be a less attractive acquisition 
target and will attract fewer bidders, resulting in the elimination of 
meaningful competitive bidding for the target.  In the absence of 
a strong commercial justification, an asset lock-up agreement will 
likely attract enhanced scrutiny and run more risk of being found 
unacceptable as a breach of fiduciary duty.

6.4 What commitments are available to tie up a deal?

In addition to agreeing to a break fee, the parties may enter into an 
“exclusivity” or “lock-out” agreement whereby the target agrees, 
for a limited and defined period of time, that it will not solicit a 
transaction with any other prospective purchaser during the 
exclusivity period.  Such agreements are often called “no shop” 
agreements, and there are very few transactions in Bermuda practice 
which proceed without some form of “no shop” agreement.
“No talk” agreements, in which the target agrees not to engage 
with anyone other than the bidder regarding a potential transaction 
during the exclusivity period, are less common.  While the target 
board may agree not to solicit or encourage approaches from new 
third-party bidders, the target board will continue to have certain 
responsibilities if the target was already engaged in discussions with 
a third party prior to the exclusivity agreement, or if subsequently 
there is an unsolicited proposal which the target board considers 
to be a bona fide competing proposal.  The target board may agree 

4.4 What if the information is wrong or changes?

See question 4.2.

5 Stakebuilding

5.1 Can shares be bought outside the offer process?

A formal offer may be preceded by private treaty acquisitions of 
shares or on-exchange purchases.

5.2 Can derivatives be bought outside the offer process?

There is nothing in Bermuda law or regulation to prevent the use of 
derivatives outside the offer process.

5.3 What are the disclosure triggers for shares and 
derivatives stakebuilding before the offer and during 
the offer period?

Generally, Bermuda company law does not regulate stakebuilding.  
The rules of the relevant listing exchange or market where the 
shares are traded may impose disclosure obligations.  In the case 
of a target listed on the BSX, the BSXRs do not impose any 
requirement that the purchase of a particular percentage of shares 
in a BSX-listed company be disclosed to the target or the market by 
the buyer.  However, the target is required to take steps to prevent 
the development of a false market in its securities, and to ensure that 
all shareholders are treated equally.  Consequently, the target may be 
obliged to disclose information about the number of shares acquired 
by the buyer directly or indirectly outside the offer process. 

5.4 What are the limitations and consequences?

As noted above, the limitations on stakebuilding outside the offer 
process will be matters of the rules of the relevant exchange or 
market and/or the target’s bye-laws, which will also govern the 
consequences.  Some Bermuda companies have adopted bye-laws 
which positively require that a buyer notify the company when the 
buyer has reached a particular level of direct or indirect ownership.  
In addition, a company’s bye-laws may confer a right on the company 
to require its registered shareholders (including any intermediary 
holding shares as a bare trustee) to disclose information about any 
dealings in the target’s shares, and to provide that the target may 
impose sanctions for failure to disclose the information requested on 
a timely basis, including the suspension of the voting rights attached 
to the shares held by the recalcitrant shareholder.

6 Deal Protection

6.1 Are break fees available?

Break fees are permitted, subject to the target board’s fiduciary 
duties and the common law rules relating to penalties.  The statutory 
prohibition against a company giving financial assistance for the 
acquisition of its own shares was abolished in 2011.  Bermuda 
practice in this area has long been influenced by market practices 
in the US and Canadian securities markets, and break fees in excess 
of 1% of the target’s equity value are common where the principal 
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7.4 How can the bidder get 100% control?

As discussed in greater detail in question 2.1 above, the bidder 
can achieve 100% control through the use of one or more of the 
following mechanisms:
■ In the case of a tender or exchange offer, where the bidder’s 

offer has received acceptance by the holders of 90% or more of 
the target’s shares (not counting shares held by the bidder), the 
bidder can freeze out the remaining shareholders and acquire 
their shares on the same terms, pursuant to section 102. 

■ If the buyer acquires 95% of the target company’s shares, 
the buyer can compel the remaining shareholders to sell their 
shares on the same terms, pursuant to section 103.

■ In the case of an acquisition transaction effected by way of a 
scheme of arrangement pursuant to section 99, the approval 
of the terms of the sale and purchase transaction by the 
requisite majorities of the target’s shareholders has the effect 
of binding all the target’s shareholders.

■ Where the acquisition is being effected by way of an 
amalgamation or statutory merger and the buyer has 
achieved the requisite level of majority approval, all of the 
target company’s shareholders are bound by the shareholder 
agreement and the buyer is entitled to acquire 100% of the 
target company’s shares if the buyer and the target company 
agree to make the amalgamation or merger effective by 
making the necessary statutory filings.  In either case, 
dissenting shareholders will have appraisal rights, and may 
make an application to have the fair value of their shares 
appraised by the court.

8 Target Defences

8.1 Does the board of the target have to publicise 
discussions?

Where the shares of the target are listed on the BSX, the target 
board is not required to publicise discussions, and in any event, 
the target board may have entered into a confidentiality agreement 
with the bidder.  However, once the bid has been announced, the 
target board will be required to make ongoing disclosure of material 
information in order to prevent the development of a false market in 
the target company’s securities and to ensure the equal treatment of 
all shareholders.  In cases where the shares of the target are traded 
on a foreign stock exchange, the target board will have to take into 
account the securities laws, stock exchange rules and practices 
prevailing in the relevant securities market, and consider what 
disclosures to make in light of applicable securities law and practice. 

8.2 What can the target do to resist change of control?

The target board has to act in good faith in the best interests of the 
company.  In the takeover context, the directors should also have 
regard to the interests of the shareholders as a general body.
There is no general rule in the background law or regulation that 
the directors of the target are not permitted to take any action to 
frustrate an unsolicited takeover, and indeed the target’s directors 
may legitimately consider that a takeover will damage the target’s 
interests.
Subject to the possibility that the target’s constitutional documents 
may have included certain takeover defences from inception, the 
options of the target board are limited once a bid has been made.  The 
board may have to rely on its own efforts to persuade shareholders 
to reject the bid.  In addition, if the target carries on a regulated 

to provide the bidder with information regarding any competing 
proposals and to grant the bidder with a right to match or top the 
competing proposal, in order that the target board does not become 
obliged to recommend the competing proposal.
Where the principal shareholders of the target are in favour of 
the proposed transaction, they may be willing to enter into lock-
up arrangements whereby the principal shareholders agree to vote 
their shares in favour of the transaction, subject to any necessary 
“fiduciary outs”.

7 Bidder Protection

7.1 What deal conditions are permitted and is their 
invocation restricted?

Subject, in each case, to compliance by the target’s directors with 
their fiduciary duties, the deal conditions agreed to by the target 
board may include:
■ a break fee, as discussed above;
■ an exclusivity or “lock-out” agreement, as discussed above;
■ a covenant by the target board to “force the vote” in the event 

of the emergence of a competing proposal; and
■ a condition to closing that there has been no “material adverse 

change”, that is to say, no event or change in circumstances 
materially and adversely affecting the assets, financial results, 
business or prospects of the target.

7.2 What control does the bidder have over the target 
during the process?

The board of directors of the target company has fiduciary 
responsibilities to the target company, and cannot surrender control of 
the target company’s business during the process.  However, the board 
of directors of the target company may enter into an implementation 
agreement with the buyer whereby the target board agrees that, 
pending the effective completion date of the transaction, the target 
board will keep the business of the target in a holding pattern and 
carry on its business in the usual course.  The target may agree 
that it will not, unless in accordance with the terms of previously 
existing arrangements or with the consent of the bidder, dispose of 
or acquire any material business assets or enter into any material new 
commitments or contracts.  Similarly, the target may agree not to: 
declare any dividends or make any distributions; return any capital to 
its shareholders; issue any further shares; grant any options to acquire 
further shares in the target; or capitalise any of its reserves.

7.3 When does control pass to the bidder?

The concept of “control” in the Companies Act is the ability of a 
person holding more than 50% of the shares in a company to elect 
a majority of the board of directors of that company.  Each case 
will depend on its own particular facts, but a director can normally 
be elected by a resolution passed by a simple majority of votes, and 
therefore the bidder will achieve ownership when the bidder holds 
more than 50% of the voting shares issued by the target.  It should be 
noted that the bye-laws of some companies provide for a staggered 
board or a supermajority vote on the election of directors, and there 
may be advance notice provisions which have the effect of slowing 
down the ability of the bidder to achieve control.  It is even possible 
that the bidder cannot achieve control despite having a sufficient 
number of voting shares because the target has issued a class of shares 
which has weighted voting rights to a subsidiary, as in D.E. Shaw 
Oculis Portfolios v Orient-Express Hotels Ltd 2010 Bda. LR 32.
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■ reliable determination by the bidder of a fair price for the 
target’s shares;

■ the target’s confidence that the bidder is not using the 
exclusivity period to drive down the price;

■ the target’s confidence in the ability of the bidder to perform 
its financial obligations; and

■ if the bid is unsolicited, the absence of shareholder-approved 
defences capable of being deployed by the target board.

9.2 What happens if it fails?

There is nothing in Bermuda law which would prevent the bidder 
from making a fresh bid, although the rules of the relevant exchange 
or market may impose constraints on the bidder’s ability to make 
a new offer.  Depending upon the particular facts, and the reason 
why the transaction was not consummated, the party in breach may 
be liable for a break fee or to reimburse the other party’s expenses.

10  Updates

10.1 Please provide a summary of any relevant new law or 
practices in M&A in your jurisdiction.

There are currently no impending new laws or new practices relating 
to M&A in Bermuda.

activity or a business that is important to the economic welfare of 
Bermuda, the target board may wish to lobby the regulatory bodies 
involved, and/or the government.  Finally, the board may also search 
for a more favourable bidder, or “white knight”.
As noted above, the target’s bye-laws may provide some measure 
of protection for the incumbent board by providing for a staggered 
board and advance notice of any shareholder proposal to nominate 
candidates for election as directors.  In addition, the target’s 
shareholders may have authorised the target board to adopt a 
shareholders’ rights plan or to issue blank-cheque preferred shares.

8.3 Is it a fair fight?

Generally, it is not a fair fight, in the sense that once a Bermuda 
target is “put in play” it will be difficult for the target to continue to 
survive on a standalone basis.  The target board has minimal scope 
for defensive action in the absence of pre-bid, shareholder-approved 
defences embedded in the target’s bye-laws which confer authority 
on the target board to use their powers to defensive effect.

9 Other Useful Facts

9.1 What are the major influences on the success of an 
acquisition?

The major influences on the success of an acquisition include:

MJM is one of Bermuda’s leading law firms.  We offer practical, common-sense advice based on an in-depth knowledge of the legal, regulatory 
and commercial environment in Bermuda.  We also offer a high degree of partner involvement in the work that we do.  MJM is regularly retained by 
leading international law firms.  Each practice area is led by a partner who is recognised as a leading practitioner in Bermuda in their respective field 
of specialisation. 

Our highly experienced and innovative Corporate and M&A team is well-positioned as a leading player in Bermuda’s international corporate business.  
MJM has been involved in many of Bermuda’s most significant M&A transactions.  Our team advises on mergers and takeovers of listed companies, 
strategic investments, buy-out transactions and joint ventures.  The corporate group also advises on the formation and regulation of investment 
funds.  A complete range of corporate, secretarial and administration services are offered to MJM clients through Quorum Limited.

Brian Holdipp is a senior associate in the firm’s corporate practice 
group.  His practice encompasses many areas of general corporate 
and commercial law, with expertise in securities, M&A, corporate 
restructurings, corporate redomiciliations and cross-border financings 
(with a specialism in aviation and ship finance).  He also advises on 
partnership and regulatory law.  Brian has practised in Bermuda and in 
the Singapore office of another leading offshore law firm, and has also 
acted as legal consultant to the Bermuda Monetary Authority where 
he advised on proposals to regulate the corporate service provider 
industry and to enhance enforcement powers across the insurance, 
investment business, trusts and banking sectors.  Brian is ranked by 
Chambers Global (‘Associate to Watch’) and IFLR1000 (‘Rising Star’).

Brian Holdipp
MJM Limited 
Thistle House, 4 Burnaby Street
Hamilton, HM 11
Bermuda

Tel: +1 441 294 3609
Fax: +1 441 292 9151
Email: bholdipp@mjm.bm
URL: www.mjm.bm
 www.bermudalawblog.bm

Peter Martin has been practising corporate and commercial law for 
more than 25 years.  Peter’s practice focuses on corporate transactions, 
M&A and finance.  Peter is ranked as a leading practitioner in Corporate 
and Finance by Chambers Global (‘Band 1’) and IFLR1000 (‘Leading 
Lawyer’).  His recent publications include the Bermuda chapter in 
Getting The Deal Through – Mergers and Acquisitions, and ‘Majority 
Rule and Minority Rights’ in Offshore Commercial Law in Bermuda, 
edited by Ian R. C. Kawaley (2012).

Peter Martin
MJM Limited 
Thistle House, 4 Burnaby Street
Hamilton, HM 11
Bermuda

Tel: +1 441 294 3604
Fax: +1 441 292 9151
Email: pmartin@mjm.bm
URL: www.mjm.bm
 www.bermudalawblog.bm
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