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BERMUDA WAS FIRST SETTLED IN 1609

Bermuda	was	 first	 settled	 in	 1609	when	British	 pioneers	 bound	
for	 Virginia	 were	 shipwrecked	 by	 a	 storm	 later	 fictionalised	 in	
Shakespeare's	The	Tempest.	Bermuda	(which	has	also	been	referred	
to	as	the	Islands	of	Bermuda	or	the	Somers	Isles)	is	a	British	Overseas	
Territory	 in	the	north	Atlantic	Ocean	located	off	the	east	coast	of	
the	United	States.	 Its	nearest	 land	mass	 is	Cape	Hatteras,	North	
Carolina,	which	is	about	1,030	km	to	the	west	northwest.	It	is	about	
1,239	km	south	of	Cape	Sabel	 Island,	Nova	Scotia	and	1,770	km	
northeast	of	Miami.	

Bermuda	has	an	active	and	integrated	local	economy	with	the	tour-
ism	industry	being	a	predominant	force.	

It	 is	 an	 offshore	 insurance	 and	 reinsurance	 centre	 of	 global	
significance.	

Domestic	and	international	business	are	supported	by	a	well	devel-
oped	and	effective	legal	system.	The	Letters	Patent	dated	19	January	
1888,	which	constituted	the	office	of	Governor	and	Commander	in	
Chief	of	the	Bermudas,	was	revoked	by	the	Bermuda	Constitution	
Order	1968,	which	provides	the	framework	of	the	modern	Bermudian	
Constitution.	Chapter	2	of	the	Bermuda	Constitution	Order	confirms	
the	position	of	Governor	as	an	office	appointed	by	Her	Majesty	the	
Queen	and	the	Order	provides	under	Regulation	62	that	the	Governor	
is	 responsible	 for	 external	 affairs,	 defence	 (including	 the	armed	
forces),	internal	security	and	the	police.	The	constitution	also	provides	
that	the	Governor	may	delegate	functions	with	the	approval	of	the	
Secretary	of	State	to	the	Premier	or	any	other	Minister	designated	by	
him	with	such	responsibility	for	any	of	the	matters	previously	listed.	

The	current	government	of	Bermuda	has	been	formed	by	the	One	
Bermuda	Alliance	and	executive	functions	other	than	those	carried	
out	by	the	Governor	are	performed	by	the	Premier	and	his	Ministers.	

Bermuda	has	one	of	the	world's	oldest	legislatures.	The	current	com-
position	of	the	legislature	is	governed	by	Chapter	3	of	the	Bermuda	
Constitution	Order	1968.	Under	Order	26	the	Legislature	consists	
of	Her	Majesty,	a	Senate	and	a	House	of	Assembly.	Chapter	5	of	the	
Bermuda	Constitution	Order	1968	provides	the	framework	for	the	
judiciary	and	judicial	system	in	Bermuda.	The	Supreme	Court	is	the	
superior	court	of	record	presided	over	by	the	Chief	Justice	who	is	
assisted	by	a	number	of	Puisne	Judges.	Appeals	from	the	Supreme	
Court	lie	to	the	Court	of	Appeal,	which	sits	three	times	per	year,	and	
from	the	Court	of	Appeal	to	the	Privy	Council	in	London.

MAIN DISPUTE RESOLUTION METHODS

1. What are the main dispute resolution methods used in your 
jurisdiction to settle large commercial disputes? 

By	virtue	of	its	history	as	Britain's	oldest	overseas	territory	the	legal	
system	in	Bermuda	closely	resembles	that	of	the	United	Kingdom.	
The	settlement	of	 large	commercial	disputes	therefore	 is	brought	
about	by	litigation	in	the	Commercial	Court	of	the	Supreme	Court	or	
by	arbitration,	adjudication	or	mediation.	The	barristers	and	attorneys	
in	Bermuda	are	principally	trained	in	the	United	Kingdom	however	there	
are	lawyers	that	have	been	trained	in	Canada	and	other	Commonwealth	
jurisdictions.	In	accordance	with	its	common	law	antecedence,	the	
legal	system	of	Bermuda	is	adversarial	and	follows	the	common	law.	

Pursuant	to	section	15	of	the	Supreme	Court	Act	1905	the	common	
law,	the	doctrines	of	equity	and	the	acts	of	Parliament	of	England	
which	were	of	general	application	and	in	force	in	England	at	the	date	
when	the	islands	were	settled	on	11	July	1612	are	considered	to	be	in	
force	within	Bermuda.	From	1612	the	common	law	of	Bermuda	has	
developed	independently	but	is	heavily	influenced	by	the	common	
law	of	the	United	Kingdom,	Canada	and	to	a	lesser	extent	Australia	
and	New	Zealand.	Bermuda	has	developed	its	own	body	of	statute	
law	which	has	drawn	widely	on	common	law	jurisdictions	in	order	
to	provide	 the	necessary	 legislative	 framework	 for	an	established	
offshore	commercial	centre.	There	are	approximately	500	barristers	
and	attorneys	in	Bermuda	regulated	by	the	Bermuda	Bar	Association	
and	Bar	Council.	Although	the	profession	is	technically	fused	there	
is	in	practice	a	clear	divide	between	litigators	and	non	litigators	on	
the	island.	The	Commercial	Court	in	Hamilton	sees	a	wide	range	of	
high	value	fund,	insolvency,	insurance	and	reinsurance,	construction,	
shipping	and	general	commercial	work.	The	court	system	in	Bermuda	
is	efficient	and	the	standard	of	the	judiciary	is	high	which	means	that	
litigation	is	often	a	preferred	option	to	arbitration	on	a	cost,	efficiency	
and	quality	basis.	However,	Bermuda	also	has	numerous	well-qualified	
arbitrators	and	the	Chartered	Institute	of	Arbitrators	in	London	has	
an	active	Bermuda	branch.	Bermuda	is	very	accustomed	to	high	level	
commercial	arbitrations,	other	alternate	dispute	resolution	procedure	
and	mediation.	In	line	with	its	common	law	heritage	the	applicable	
standard	of	proof	for	a	commercial	claim	is	that	evidential	disputes	
are	resolved	on	the	balance	of	probabilities.

The	quality	of	the	current	Chief	Justice	has	encouraged	parties	to	
litigate	whereas	in	the	past	they	may	have	used	consensual	arbitration	
as	a	way	of	determining	their	dispute.

©	This	article	was	first	published	in	the	Dispute	Resolution	Multi-jurisdictional	Guide	2013/14	
and	is	reproduced	with	the	permission	of	the	publisher,	Thomson	Reuters.	The	law	is	stated	as	at	1	November	2013.
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COURT LITIGATION 

Limitation periods

2. What limitation periods apply to bringing a claim and what 
triggers a limitation period? 

In	Bermuda	the	relevant	limitation	periods	are	contained	in	the	Limitation	
Act	1984.	The	principal	limitation	periods	in	Bermuda	are	as	follows:

•	 Tort	(six	years)	(section 4).

•	 An	action	founded	on	simple	contract	(six	years)	(section 7).

•	 Action	upon	a	speciality	(20	years)	(section 10).

•	 An	action	for	damages	for	negligence,	nuisance	or	breach	of	duty	
resulting	in	personal	injury	(six	years)	(section 12).

•	 Fatal	accident	claims	(three	years	from	the	date	of	death	or	the	
date	of	the	estate	representatives'	knowledge)	(section 12(5)).	

•	 Recovery	of	land	(20	years)	(section 16).

•	 Recovery	of	mortgage	debt	or	proceeds	from	sale	of	land	(20	
years)	(section 22).

•	 Trust	property:	no	period	of	limitation	prescribed	by	the	Limitation	
Act	applies	to	an	action	by	a	beneficiary	under	a	trust	in	respect	
of	any	fraud	or	fraudulent	breach	of	trust	to	which	the	trustee	was	
a	party.	Subject	to	that	exception,	an	action	by	a	beneficiary	to	
recover	trust	property	is	six	years	(section 23).

•	 Foreign	limitation	periods:	where	in	any	action	or	proceedings	in	a	
court	in	Bermuda	the	law	of	any	other	country	falls	(in	accordance	
with	rules	of	private	international	applicable	by	any	such	court)	to	
be	taken	into	account	in	the	determination	of	any	matter	the	law	
of	that	other	country	shall	apply	in	respect	of	that	matter	for	the	
purposes	of	the	action	or	proceedings	and	the	law	of	Bermuda	
relating	to	limitation	shall	not	apply	(section 34A).

•	 Enforcement	of	judgment	(20	years)	(section 26).

•	 Arbitration:	for	the	purposes	of	the	Act	limitation	periods	are	
stopped	from	running	on	the	service	of	a	request	to	appoint	an	
arbitrator	(section 35 (3)).

•	 Enforcement	of	arbitration	award	(20	years)	(section 10).

Provisions	concerning	personal	 injury	and	death	are	subject	 to	 the	
power	of	the	Court	to	extend	ordinary	time	limits	under	section	34	of	
the	Limitation	Act.	In	fraud	actions	limitation	does	not	run	until	the	
Plaintiff	has	discovered	the	fraud	or	could	with	reasonable	diligence	
have	discovered	it	(section 33).

Court structure

3. What is the structure of the court where large commercial 
disputes are usually brought? Are certain types of dispute 
allocated to particular divisions of this court? 

The	court	structure	in	Bermuda	comprises	the	Magistrates	Court,	the	
Supreme	Court	and	the	Court	of	Appeal	with	a	final	appeal	to	the	
Privy	Council	in	London.

The	Magistrates	Court	was	established	by	the	Magistrates	Act	1948.	
Magistrates	are	legally	qualified	and	are	appointed	by	the	Governor	

after	consultation	with	the	Chief	Justice.	The	Magistrates	Court	 is	
organised	into	divisions	according	to	the	work	dealt	with	by	the	court.	
The	divisions	are	criminal,	civil,	family	and	drug	treatment	court.	The	
Magistrates	are	also	appointed	as	Coroners	under	the	Coroners	Act	
and	the	Senior	Magistrate	 is	also	the	Senior	Coroner.	With	regard	
to	civil	and	commercial	work	the	Magistrates	is	a	court	of	summary	
jurisdiction	and	pursuant	to	section	15	of	the	Magistrates	Act	1948	the	
court	may	hear	and	determine	actions	where	the	amount	in	dispute	
does	not	exceed	BM$25,000.	Further,	pursuant	to	section	17	of	the	
Magistrates	Act	1948,	as	a	court	of	summary	jurisdiction	the	court	
may	not	hear	cases	concerning	libel	or	slander,	false	imprisonment	or	
malicious	prosecution.	In	addition	there	is	no	jurisdiction	to	determine	
title	to	land	or	the	validity	of	the	bequests	in	any	will	or	settlement.

The	Supreme	Court	is	the	superior	court	of	record	pursuant	to	section	
12	of	the	Supreme	Court	Act	1905.	The	jurisdiction	and	powers	of	the	
court	are	set	out	in	detail	in	that	Act.	The	composition	and	constitution	
of	the	Supreme	Court	is	defined	by	the	Bermuda	Constitution	and	its	
jurisdiction	governed	by	the	Supreme	Court	Act	1905.	It	consists	of	
the	Chief	Justice	and	a	maximum	of	five	other	judges	known	as	Puisne	
Judges.	There	is	also	a	Registrar	of	the	Supreme	Court	who	exercises	
extensive	administrative	functions	and	limited	judicial	functions.	

The	Supreme	Court	is	where	the	more	serious	criminal	cases	are	tried	on	
indictment	where	the	cases	are	tried	by	a	judge	and	jury.	The	Supreme	
Court	is	also	the	first	instance	trial	court	for	civil	matters	where	the	
amount	in	dispute	exceeds	BM$25,000.	Civil	trials	are	normally	con-
ducted	by	a	judge	alone	and	civil	procedure	is	governed	by	the	Rules	
of	the	Supreme	Court	1985	as	amended.	

A	Commercial	Court	was	established	by	Order	72	of	the	Rules	of	the	
Supreme	Court	Amendment	Rules	2005,	which	came	into	effect	at	
the	beginning	of	2006.	The	Commercial	Court	as	part	of	the	Supreme	
Court	tries	cases	of	a	business	and	mercantile	nature	including	those	
concerning	reinsurance,	international	business	and	the	winding	up	
of	insolvent	companies.	Its	jurisdiction	and	procedure	closely	follows	
that	of	the	English	Commercial	Court.	The	judges	of	the	Commercial	
Court	are	known	as	Commercial	Judges	and	are	designated	by	the	
Chief	Justice.

In	every	civil	and	commercial	case	the	common	law	and	equity	are	
administered	concurrently	pursuant	 to	section	 18	of	 the	Supreme	
Court	Act	1905.

Appeal	from	the	Supreme	Court	lies	to	the	Court	of	Appeal,	which	
was	established	by	the	Court	of	Appeal	Act	1964	and	the	Bermuda	
Constitution	Order	1968.	Its	procedure	is	governed	by	the	Rules	of	the	
Court	of	Appeal	for	Bermuda	and	it	hears	appeals	from	the	Supreme	
Court.	The	Court	of	Appeal	consists	of	the	President	of	the	Court,	and	
a	panel	of	four	Justices	of	Appeal	who	are	all	eminent	regional	or	UK	
jurists.	For	any	particular	sitting	the	Court	is	constituted	by	a	bench	
of	three	consisting	of	the	President	or	the	most	senior	Justice	present	
and	two	other	Justices	of	Appeal.	The	Court	usually	sits	for	three-week	
periods	three	times	a	year	in	March,	June	and	November	although	the	
exact	dates	can	be	subject	to	change	depending	on	the	volume	of	busi-
ness.	Appeals	from	the	Court	of	Appeal	lie	to	the	Judicial	Committee	
of	the	Privy	Council,	which	sits	at	the	Supreme	Court	in	London.
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Rights of audience

4. Which types of lawyers have rights of audience to conduct 
cases in courts where large commercial disputes are usually 
brought? What requirements must they meet? Can foreign 
lawyers conduct cases in these courts?

Rights of audience/requirements

In	Bermuda,	commercial	cases	are	conducted	in	the	Supreme	Court	by	
barristers	and	attorneys	who	have	been	admitted	to	the	Bar	pursuant	
to	section	51	of	the	Supreme	Court	Act	1905.	The	profession	is	fused,	
although	the	division	of	nomenclature	and	function	still	persists.

In	order	to	be	admitted	to	the	Bermudian	Bar	a	lawyer	must	have	
passed	the	final	examinations	required	for	a	person	to	qualify	to	practice	
as	a	barrister	or	solicitor	in	England	and	have	completed	a	period	of	
practical	training	of	not	less	than	12	months	which	can	take	place	in	
England	or	in	Bermuda.	

Alternatively,	the	lawyer	must	satisfy	the	Chief	Justice	that	he	is	entitled	
to	practice	in	any	court	of	Her	Majesty's	dominions	and	is	in	possession	
of	a	qualification	comparable	that	of	an	English	solicitor	or	barrister.	

In	addition	to	the	academic,	vocational	and	practical	training	require-
ments	a	lawyer	who	does	not	have	Bermudian	status	within	the	mean-
ing	of	the	Bermuda	Immigration	&	Protection	Act	1956	must	be	able	to	
establish	that	he	has	resided	in	Bermuda	for	a	total	period	of	not	less	
than	one	year	during	the	15	years	immediately	preceding	his	application	
for	admission.	In	addition,	a	barrister	who	does	not	have	Bermudian	
Status	will	have	to	be	granted	a	work	permit	pursuant	to	the	Bermuda	
Immigration	&	Protection	Act	1956.	

Under	section	51(3)	of	the	Supreme	Court	Act	1905	the	Court	has	the	
power	to	admit	and	enrol	any	qualified	person	to	practice	as	a	barrister	
and	attorney	in	the	courts	of	Bermuda	in	a	particular	case	or	series	
of	cases	which	in	the	opinion	of	the	Court	involve	questions	of	law	or	
practice	of	considerable	difficulty	or	public	importance.	This	provi-
sion	is	relied	upon	to	allow	Queen's	Counsel	to	appear	in	Commercial	
cases	in	the	Supreme	Court	when	it	is	appropriate	for	them	to	do	so.

The	conduct	and	administration	of	barristers	and	attorneys	is	carried	
out	by	the	Bar	Association	&	Bar	Council	pursuant	to	the	Bermuda	
Bar	Act	1974	and	the	Barristers'	Code	of	Professional	Conduct	1981.

Foreign lawyers

Foreign	lawyers	may	not	practice	unless	they	are	admitted	to	the	Bar	
and	enrolled	pursuant	to	section	51	to	54	of	the	Supreme	Court	Act	
1905.	In	practice	a	non-Bermudian	must	be	a	qualified	barrister	or	
solicitor	from	UK	or	in	a	country	where	the	Queen	is	head	of	state	and	
must	have	been	resident	in	Bermuda	for	at	least	one	year	within	the	
15	years	prior	to	the	application	to	be	admitted	to	the	Bermudian	Bar.

FEES AND FUNDING

5. What legal fee structures can be used? Are fees fixed by law?

In	Bermuda	legal	fees	are	traditionally	billed	on	an	hourly	rate	basis.	
However,	firms	will	consider	fixed	fees	and	soft	or	hard	caps	to	fees	if	
they	are	requested	to	do	so	by	the	client.	

Costs	are	not	recoverable	unless	ordered	by	the	Court	following	interim	
and	final	hearings.	Following	a	final	hearing	the	Court	will	usually	order	
the	losing	party	to	pay	the	legal	costs	of	the	winning	party.	If	costs	are	
not	agreed	they	are	"taxed",	that	is,	assessed	by	the	Registrar	pursuant	
to	Order	62	of	the	Rules	of	the	Supreme	Court	1985.

Contingent	and	conditional	fees	are	not	currently	permitted	in	Bermuda.	
However,	a	sub-committee	of	the	Bar	Council	 is	currently	working	
on	proposals	to	introduce	legislation	that	will	allow	conditional	and	
contingent	fees	to	be	charged.	The	legislation	is	anticipated	to	be	
introduced	within	the	next	two	years.

6. How is litigation usually funded? Can third parties fund it? Is 
insurance available for litigation costs?

Funding

Litigation	is	traditionally	funded	in	accordance	with	Question 5.	Third	
party	funding	is	currently	prohibited	by	the	common	law	rules	against	
maintenance	and	champerty.	The	area	of	litigation	funding	is	currently	
being	reviewed.

Insurance

Insurance	for	litigation	costs	is	not	currently	available	but	the	issue	is	
being	explored	due	to	the	proposed	introduction	of	conditional	and	
contingent	fees.

COURT PROCEEDINGS 

Confidentiality

7. Are court proceedings confidential or public? If public, are the 
proceedings or any information kept confidential in certain 
circumstances?

Interim	applications	before	a	Judge	in	Chambers	are	in	private.	Final	
Court	hearings	are	usually	open	to	the	Public	unless	the	Court	orders	
them	to	be	heard	 in	private.	The	fact	that	proceedings	have	been	
issued	is	a	matter	of	public	record.	Court	documents	and	pleadings	
usually	remain	confidential	as	it	is	difficult	for	a	non-party	to	obtain	
access	to	the	court	file	on	any	particular	case	because	applications	
for	access	to	records	under	section	3	of	the	Supreme	Court	(Records)	
Act	1955	are	rarely	granted	by	the	Registrar.

Pre-action conduct

8. Does the court impose any rules on the parties in relation to 
pre-action conduct? If yes, are there penalties for failing to 
comply? 

There	are	no	formal	pre-action	protocols	in	the	Rules	of	the	Supreme	
Court	1985.	However	attempts	to	settle	disputes	prior	to	issuing	pro-
ceedings	are	expected	and	without	prejudice	attempts	to	settle	are	
taken	into	account	by	the	court	when	considering	costs	under	Order	
62	rule	9	(c)	of	the	Rules	of	the	Supreme	Court	1905.	Under	Order	1A	
Rules	of	the	Supreme	Court	1985,	the	Court	has	a	duty	to	actively	case	
manage	and	to	help	the	parties	to	settle	the	whole	or	part	of	their	case.	
Further,	Rule	10	of	the	Barristers	Code	of	Professional	Conduct	1981	
imposes	an	obligation	on	barristers	to	advise	and	encourage	settlement	
whenever	it	appears	to	be	advantageous	to	the	client.
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Main stages

9. What are the main stages of typical court proceedings? 

Starting proceedings

The	conduct	of	civil	proceedings	in	Bermuda	is	governed	by	the	Rules	of	
the	Supreme	Court	1985,	as	amended.	Civil	proceedings	in	the	Supreme	
Court	may	be	begun	by	Writ,	Originating	Summons,	Originating	Motion	
or	Petition	pursuant	to	Order	5.	

The	majority	of	commercial	claims	are	commenced	by	Writ.	Under	
Order	5	rule	2	claims	based	on	a	breach	of	contractual	duty,	negligence,	
other	torts,	fraud	and	patent	infringement	must	be	begun	by	Writ.	

Proceedings	begun	by	Originating	Summons	usually	involve	the	con-
struction	of	acts,	contracts,	wills	or	other	instruments	or	involve	the	
assessment	of	some	other	discreet	question	of	law	which	is	unlikely	
to	involve	any	substantial	dispute	of	fact.	

Proceedings	may	be	begun	by	Originating	Motion	or	Petition	if	author-
ised	to	do	so	under	any	act	or	the	Rules	of	the	Supreme	Court	1985.	
The	most	common	forms	of	Petition	are	for	bankruptcy,	winding	up	
and	relief	for	minority	shareholder	oppression	pursuant	to	section	111	
of	the	Companies	Act	1981.	

The	majority	of	commercial	cases	therefore	are	begun	by	Writ	and	the	
typical	time	frame	of	a	Writ	action	appears	below.	

Issue of Writ

A	Writ	is	issued	by	the	Supreme	Court	Registry.	Every	Writ	must	be	
in	Form	1,	3,	4	or	5	of	Appendix	A	of	the	Rules	of	the	Supreme	Court	
1985.	The	Writ	 is	Indorsed	with	the	address	and	contact	details	of	
the	Plaintiff	and	those	of	the	attorney,	if	instructed.	The	Writ	can	be	
Generally	Indorsed	with	a	concise	statement	of	the	claim	or	Specially	
Indorsed	with	a	full	statement	of	claim.	A	Writ	 is	valid	 in	the	first	
instance	for	12	months	beginning	with	the	date	of	its	issue.	Where	
a	Writ	has	not	been	served	on	a	defendant	the	court	may	by	order	
extend	the	validity	of	the	Writ	from	time	to	time	for	such	period	not	
exceeding	12	months	at	any	one	time	as	it	thinks	fit.	As	an	originating	
process,	a	Writ	must	be	personally	served	in	accordance	with	Order	
10	Rule	1.	If	the	defendant	is	overseas	an	application	ex	parte	must	be	
made	pursuant	to	Order	11	for	Leave	to	Serve	Out	of	the	Jurisdiction.

Notice to the defendant

A	defendant	to	an	action	begun	by	Writ	must	acknowledge	service	of	
the	Writ	by	entering	a	Memorandum	of	Appearance	under	Order	12	rule	
3	setting	out	the	address	for	service	of	documents	and	if	appropriate	
the	address	of	an	attorney	appearing	on	the	Defendant's	behalf.	The	
Defendant	has	14	days	from	service	of	the	Writ	to	file	a	Memorandum	
of	Appearance,	which	must	subsequently	be	served	on	the	Plaintiff.	
The	time	for	entering	an	appearance	is	extended	under	Order	12	rule	
5	in	the	case	of	a	Writ	served	out	of	the	jurisdiction.	

Judgment in default of appearance

In	default	of	an	appearance	to	the	Writ	the	Plaintiff	may	apply	for	judg-
ment	on	a	liquidated	claim	or	judgment	on	liability	with	an	Order	for	
damages	to	be	assessed	on	an	unliquidated	claim	pursuant	to	Order	13.	

Summary judgment application

Following	the	service	of	a	Memorandum	of	Appearance	the	Plaintiff	
may	make	an	application	by	Summons	for	Summary	Judgment	under	

Order	14	on	the	basis	that	there	is	no	issue	or	question	in	dispute	which	
ought	to	be	tried	and	there	is	no	other	reason	for	a	trial	of	the	claim	
to	take	place.	On	hearing	such	an	application	the	judge	will	either	
enter	judgment	or	grant	conditional	or	unconditional	leave	to	defend.

Pleadings

The	Pleadings	set	out	the	parties'	case	and	provide	a	framework	for	
the	litigation	and	identify	the	triable	issues.	Unless	the	court	gives	
leave	to	the	contrary	or	a	Statement	of	Claim	is	Indorsed	on	the	Writ	
the	Plaintiff	must	serve	a	Statement	of	Claim	on	the	Defendant	within	
14	days	of	the	Defendant	entering	an	appearance.	A	Defendant	who	
enters	an	appearance	and	intends	to	defend	an	action	must	serve	a	
Defence	within	14	days	of	receipt	of	the	Statement	of	Claim	unless	
the	court	gives	leave	to	the	contrary.	Following	this	period	there	are	
14	days	to	serve	a	Reply	and	any	Defence	to	Counterclaim	and	no	
further	pleadings	are	allowed	pursuant	to	Order	18	rule	4	except	with	
the	leave	of	the	court.	The	formal	requirements	for	pleadings	are	set	
out	in	Order	18	of	the	Rules	of	the	Supreme	Court	1985.

Judgment in default of pleadings

A	Plaintiff	may	apply	for	judgment	in	default	of	a	defence	being	served	
under	and	a	Defendant	may	apply	for	the	action	to	be	dismissed	if	a	
statement	of	claim	is	not	served	under	Order	19.	

The close of pleadings

Pleadings	are	deemed	to	be	closed	14	days	after	the	service	of	the	Reply	
or	Defence	to	Counterclaim.	If	no	Reply	or	Defence	to	Counterclaim	
is	served	Pleadings	are	deemed	to	be	closed	14	days	after	service	of	
the	Defence.

Discovery

Order	24	provides	that	after	the	close	of	pleadings	in	an	action	begun	
by	Writ	the	parties	must	make	discovery	by	exchanging	lists	of	docu-
ments	in	Form	26,	which	contains	two	schedules.	Schedule	1	Part	1	sets	
out	a	list	all	documents	which	are	in	the	possession,	power,	custody	
or	control	of	the	party	and	to	which	the	party	in	question	does	not	
object	to	produce	together	with	a	brief	description	of	each	document.	
Schedule	1	Part	2	contains	a	list	of	documents	which	are	in	the	pos-
session,	power,	custody	or	control	of	the	party	and	to	which	there	is	
an	objection	to	production.	Schedule	2	contains	a	list	of	documents	
which	have	been	but	are	no	longer	in	the	possession,	power,	custody	
or	control	of	the	party.	Order	24	rule	2	provides	that	discovery	by	list	
should	take	place	14	days	after	close	of	pleadings.	Order	24	rule	3	
provides	the	court	with	power	to	order	discovery	if	 it	has	not	taken	
place	and	Order	24	rule	7	with	powers	to	order	specific	discovery	if	
a	party	considers	that	the	other	has	not	made	full	disclosure	by	list.	
Often	discovery	issues	will	be	dealt	at	the	directions	hearing	(see below, 
Summons for directions).

Inspection of documents 

The	parties	must	allow	inspection	and	copying	of	documents	to	take	
place	within	seven	days	of	lists	being	served.	Often	upon	an	undertak-
ing	as	to	costs	copies	of	the	documents	will	be	sent	to	the	other	party	
rather	than	inspection	taking	place	at	the	attorney's	offices.

Summons for directions

Within	one	month	of	the	pleadings	being	deemed	closed	the	Plaintiff	
must	take	out	a	summons	for	directions	under	Order	25.	If	the	Plaintiff	
does	not	the	defendant	may	apply	to	have	the	action	dismissed	under	
Order	25	rule	4.	The	Court	will	seek	to	ensure	that	as	far	as	possible	all	
matters	relevant	to	the	future	course	of	the	action	and	preparation	and	
listing	for	trial	are	dealt	with.	Typical	directions	concern	a	timetable	
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for	the	production	of	answers	to	interrogatories,	the	production	of	wit-
ness	statements	and	the	instruction	of	experts	and	the	compilation	of	
expert	reports.	The	Court	has	a	duty	to	actively	case	manage	pursuant	
to	Order	1A	Rule	4	Rules	of	the	Supreme	Court	1985	and	to	decide	
whether	all	matters	can	be	dealt	with	at	the	summons	for	directions	or	
whether	further	directions	hearings	are	needed	under	Order	25	rule	2.

	Active	case	management	includes:

•	 Encouraging	parties	to	co-operate	with	each	other	in	the	con-
duct	of	the	proceedings.

•	 Identifying	the	issues	at	an	early	stage.

•	 Deciding	promptly	which	issues	need	full	investigation	and	trial	
and	accordingly	disposing	summarily	of	the	others.

•	 Deciding	the	order	in	which	issues	are	to	be	resolved.

•	 Encouraging	the	parties	to	use	an	alternative	dispute	resolution	
procedure	if	the	court	considers	that	appropriate	and	facilitating	
the	use	of	such	procedure.

•	 Helping	the	parties	to	settle	the	whole	or	part	of	the	case.

•	 Fixing	timetables	or	otherwise	controlling	the	progress	of	the	
case.

•	 Considering	whether	the	likely	benefits	of	taking	a	particular	
step	justify	the	cost	of	taking	it.

•	 Dealing	with	as	many	aspects	of	the	case	as	it	can	on	the	same	
occasion.

•	 Dealing	with	a	case	without	the	parties	needing	to	attend	at	
court.

•	 Making	use	of	technology.

•	 Giving	directions	to	ensure	that	the	trial	of	a	case	proceeds	
quickly	and	efficiently.

Time for setting down action

Every	order	made	in	a	writ	action	which	provides	for	trial	before	a	judge	
fixes	a	period	within	which	the	Plaintiff	is	to	set	down	the	action	for	
trial.	If	the	Plaintiff	does	not	do	so	the	Defendant	may	set	the	action	
down	for	trial	or	may	apply	to	the	court	to	dismiss	the	action	for	want	
of	prosecution	under	Order	34	rule	2.	

Hearing

Once	set	down,	a	commercial	trial	is	usually	heard	in	the	Commercial	
Court	before	a	judge	alone	and	the	proceedings	at	trial	follow	the	
usual	common	law	pattern	as	confirmed	by	Order	35	Rules	of	the	
Supreme	Court	1985.

INTERIM REMEDIES

10. What actions can a party bring for a case to be dismissed before 
a full trial? On what grounds must such a claim be brought? 
What is the applicable procedure? 

Default judgment 

In	addition	to	applying	for	judgment	to	be	entered	in	default	of	entering	
an	appearance	under	Order	13	any	party	may	apply	to	court	for	judg-
ment	to	be	entered	in	default	of	the	service	of	a	pleading	under	Order	19.

Summary judgment 

A	Plaintiff	may	apply	for	summary	judgment	on	an	interim	basis	pursu-
ant	to	Order	14	by	issuing	a	Summons	supported	by	affidavit	evidence.	
The	court	will	enter	judgment	if	 it	appears	that	on	considering	the	
application	there	is	no	defence	to	the	claim	or	any	other	reason	for	
the	claim	to	be	heard.	Under	Order	14	rule	5,	a	Defendant	may	apply	
for	summary	judgment	on	a	counterclaim	on	a	similar	basis.

Striking out pleading and endorsements

Under	Order	18	rule	19	the	court	may	at	any	stage	of	the	proceedings	
order	to	struck	out	or	amended	any	pleading	or	the	endorsement	of	
any	Writ	in	the	action	on	the	grounds	of	any	of	the	following:

•	 It	discloses	no	reasonable	cause	of	action	or	defence	as	the	case	
may	be.

•	 It	is	scandalous,	frivolous	or	vexatious.

•	 It	may	prejudice,	embarrass	or	delay	the	fair	trial	of	the	action.

•	 It	is	otherwise	an	abuse	of	the	process	of	the	court.

Want of Prosecution

A	Defendant	may	apply	under	Order	34	rule	2(2)	to	dismiss	an	action	
for	want	of	prosecution	if	the	Plaintiff	does	not	set	the	action	down	
for	trial	within	the	time	ordered	by	the	Court.

11. Can a defendant apply for an order for the claimant to provide 
security for its costs? If yes, on what grounds? 

Security for costs

An	application	for	security	for	costs	may	be	made	pursuant	to	Order	
23	of	the	Rules	of	the	Supreme	Court	1985.	The	basis	on	which	the	
court	will	grant	security	for	costs	are	any	of	the	following:

•	 That	the	Plaintiff	is	ordinarily	resident	out	of	the	jurisdiction.

•	 That	the	Plaintiff	(not	being	a	Plaintiff	who	is	suing	in	a	repre-
sentative	capacity)	is	a	nominal	Plaintiff	who	is	suing	for	the	
benefit	of	some	other	person	and	that	there	is	reason	to	believe	
that	he	will	be	unable	to	pay	the	costs	of	the	Defendant	if	
ordered	to	do	so.

•	 The	Plaintiff's	address	is	not	stated	in	the	Writ.

•	 The	Plaintiff	has	changed	his	address	during	the	course	of	
proceedings	with	a	view	to	evading	the	consequences	of	the	
litigation.

If	granted	an	order	for	security	shall	be	given	in	such	manner	as	the	
court	may	direct	including	payment	into	court	or	the	payment	of	funds	
into	an	escrow	account	or	the	grant	of	a	security	bond.	

12. What are the rules concerning interim injunctions granted before 
a full trial?

Availability and grounds

A	full	range	of	interim	injunctions	can	be	obtained	pursuant	to	Order	
29	including	injunctions	for	the	detention	and	preservation	of	prop-
erty,	the	taking	of	samples,	the	sale	of	perishable	property,	and	the	
recovery	of	personal	property	subject	to	a	lien.	Freezing	and	search	
orders	in	aid	of	litigation	are	also	available.	The	Courts	will	exercise	
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its	discretion	in	accordance	with	the	principles	in	American Cyanimid v 
Ethicon [1975] AC 396	as	confirmed	by	the	Supreme	Court	of	Bermuda	
in	ERG Resources LLC v Nabours Global Holdings II Ltd [2012] Bda LR30.

Prior notice/same-day

Applications	for	injunctions	are	usually	made	on	short	notice.	However	
in	the	case	of	urgency	the	court	will	hear	ex-parte	applications	for	
emergency	relief	(Order 29 rule 1(2)).

Mandatory injunctions

Mandatory	and	prohibitory	 interim	 injunctions	are	both	available	
although	the	court	will	more	readily	grant	prohibitory	injunctions.

Rights of appeal against interim orders

Interim	orders	of	the	Supreme	Court	may	be	appealed	to	the	Court	of	
Appeal	pursuant	to	section	12	of	the	Court	of	Appeal	Act	1964.	Such	
appeals	must	be	made	within	seven	days	(Order 2 rule 2(1)( a), Rules 
of the Court of Appeal for Bermuda).	A	single	Judge	of	the	Court	of	
Appeal	may	decide	an	appeal	of	an	interim	order.	Upon	the	hearing	
of	a	civil	appeal	the	court	may	allow	the	appeal	in	whole	or	in	part	or	
may	dismiss	the	appeal	in	whole	or	in	part	or	may	remit	the	case	to	
the	Supreme	Court	to	be	retried	and	may	make	such	other	order	as	the	
court	considers	just	further	to	section	13	of	the	Court	of	Appeal	Act	1964.

13. What are the rules relating to interim attachment orders 
to preserve assets pending judgment or a final order (or 
equivalent)?

Availability and grounds

The	Bermudian	Supreme	Court	orders	freezing	injunctions	to	preserve	
property	and	assets	and	search	and	preservation	orders	to	preserve	
evidence	in	the	same	way	as	the	High	Court	in	England.	The	English	
authorities	of	Mareva Compania Naviera S.A. v International Bulkcarriers 
S.A.	[1975] 2 Lloyd' s Rep. 509, C.A.	and	Anton Piller v Manufacturing 
Processes Ltd [1976] 2 WLR	provide	persuasive	guidelines	for	the	Court	
when	deciding	whether	such	relief	should	be	granted.	In	appropriate	
circumstances	the	Court	will	also	recognise	worldwide	freezing	orders	
made	by	courts	in	foreign	jurisdictions	such	as	the	English	High	Court	
in	the	UK.

Prior notice/same-day

Freezing	orders	and	search	and	preservation	orders	can	be	obtained	
on	an	emergency	basis.

Main proceedings

The	judicial	discretion	to	assist	foreign	courts	and	litigants	is	frequently	
exercised.

Preferential right or lien

The	grant	of	a	freezing	order	does	not	create	a	preferential	right	or	
lien,	it	simply	preserves	property	pending	the	determination	of	the	
cause	of	action.

Damages as a result

The	Claimant	will	usually	have	to	give	a	cross	undertaking	for	dam-
ages	caused	by	the	interim	relief	if	ultimately	the	court	decides	that	
such	relief	should	not	have	been	granted.

Security

Security	 in	 support	 of	 the	 cross	undertaking	 in	damages	may	be	
required	depending	on	the	circumstances	of	the	case.

14. Are any other interim remedies commonly available and 
obtained? 

A	full	range	of	interim	remedies	are	available	including	preservation	
of	assets,	enforcement	of	restrictive	covenants	pending	trial	and	pres-
ervation	of	the	subject	matter	of	the	cause	of	action.

FINAL REMEDIES

15. What remedies are available at the full trial stage? Are damages 
just compensatory or can they also be punitive?

Under	section	12	of	the	Supreme	Court	Act	1905	the	Supreme	Court	
Judges	have	wide	ranging	powers	to	grant	judicial	relief.

Examples	of	the	relief	granted	are:	money	judgments,	damages,	injunc-
tive	relief,	rescission,	rectification,	declaratory	orders,	accounts	and	
enquiries	and	all	other	common	law	and	equitable	relief	that	can	be	
granted	by	a	Judge	of	the	High	Court	in	England.

Financial	relief	for	breach	of	contract	or	for	breach	of	common	law	
and	statutory	duties	of	care	is	given	by	an	award	of	damages	which	
must	be	established	on	the	balance	of	probabilities.	General	damages	
for	compensation	for	pain	and	suffering	and	for	loss	of	enjoyment	are	
recoverable	in	respect	of	personal	injury	claims.	Injury	to	feelings	are	
recoverable	in	statutory	tort	claims	under	the	Human	Rights	Act	1981.

Aggravated	and	exemplary	damages	are	available	remedies	but	are	
infrequently	ordered	in	practice.

EVIDENCE

Disclosure

16. What documents must the parties disclose to the other parties 
and/or the court? Are there any detailed rules governing this 
procedure?

See	above,	Question 8.

Privileged documents

17. Are any documents privileged? If privilege is not recognised, 
are there any other rules allowing a party not to disclose a 
document?

Privileged documents

Disclosure	of	documents	in	Bermuda	is	given	by	list	further	to	Order	
24	rule	5	of	the	Rules	of	the	Supreme	Court	1985.	Lists	of	documents	
are	produced	in	compliance	with	Form	26	of	Appendix	A	of	the	Rules	
and	this	allows	space	to	set	out	the	documents	upon	which	privilege	
is	claimed	and	a	statement	of	the	grounds	upon	which	privilege	is	
claimed.	The	classes	of	document	that	are	privileged	from	production	
and	inspection	may	be	summarised	as:

•	 Documents	protected	by	legal	professional	privilege.

•	 Documents	tending	to	criminate	or	expose	to	a	penalty	the	party	
who	would	produce	them.
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•	 Documents	privileged	on	the	ground	of	public	policy.

Legal professional privilege

Legal	professional	privilege	can	be	divided	into	two	classes:

•	 Those	documents	that	are	privileged	whether	or	not	litigation	
was	contemplated	or	pending.

•	 Those	that	are	only	privileged	if	litigation	was	contemplated	or	
pending	when	they	were	made	or	came	into	existence.

Letters,	advice	and	other	communications	passing	between	a	party	and	
his	barristers	and	attorneys	are	privileged	from	production	provided	they	
are	and	are	sworn	to	be	confidential	and	written	to	or	by	the	solicitor	in	his	
professional	capacity	and	for	the	purpose	of	giving	legal	advice	or	assis-
tance	to	the	client.	The	same	privilege	attaches	to	communications	with	
a	solicitor	in	the	whole	time	service	of	a	party,	for	example,	a	solicitor	to	a	
government	department	or	in-house	lawyer	to	a	company	or	corporation.	

Communications privileged only when litigation was 
contemplated or pending

Communications	between	a	solicitor	and	a	non-professional	agent	or	
third	party	which	come	into	existence	after	litigation	is	contemplated	
or	commenced	and	made	with	a	view	to	such	litigation,	either	for	the	
purposes	of	obtaining	or	giving	advice	in	regard	to	it	or	of	obtaining	or	
of	collecting	evidence	to	be	used	in	it	or	obtaining	information	which	
may	lead	to	the	obtaining	of	such	evidence	are	privileged.

Confidential communications

A	litigant	cannot	claim	privilege	for	documents	and	information	merely	
because	they	were	supplied	to	him	in	confidence	by	a	third	party	but	
the	confidentiality	of	the	communication	may	be	relevant	to	a	finding	
that	the	documents	are	privileged	on	other	public	policy	grounds.

Documents tending to criminate or expose to a penalty

A	party	is	not	compelled	to	give	discovery	which	will	tend	to	criminate	
or	expose	to	proceedings	for	a	penalty	under	Bermuda	law.	

Public policy

These	are	documents	privileged	on	the	ground	that	production	would	
be	injurious	to	the	public	interest.	This	privilege	does	not	depend	on	the	
objection	of	the	party.	The	rule	is	one	which	a	judge	should	if	necessary	
insist	on,	even	though	no	objection	is	taken,	and	the	test	is	whether	
the	public	interest	in	concealment	outweighs	the	public	interest	that	
the	administration	of	justice	should	not	be	frustrated.	

Without prejudice communications

The	without	prejudice	rule	governs	the	admissibility	of	evidence	and	is	
founded	upon	the	public	policy	of	encouraging	litigants	to	settle	their	
differences	rather	than	litigate	them	to	a	finish.	The	rule	applies	to	
exclude	all	negotiations	genuinely	aimed	at	a	settlement	whether	oral	
or	in	writing	from	being	given	in	evidence.	The	general	public	policy	
that	applies	to	protect	genuine	negotiations	from	being	admissible	
in	evidence	is	extended	by	the	courts	to	ensure	that	such	material	is	
privileged	from	production.	Any	discussions	between	the	parties	for	the	
purpose	of	resolving	the	dispute	between	them	are	not	admissible	even	
if	the	words	without	prejudice	or	their	equivalent	are	not	expressly	used.

Examination of witnesses

18. Do witnesses of fact give oral evidence or do they just submit 
written evidence? Is there a right to cross-examine witnesses 
of fact?

Oral evidence

Pursuant	to	Order	38	of	the	Rules	of	the	Supreme	Court	1985	the	
general	rule	is	that	witnesses	of	fact	at	a	final	hearing	should	give	their	
evidence	by	oral	examination	in	open	court.	However	in	commercial	
cases	there	is	usually	an	order	at	the	pre-trial	review	for	the	produc-
tion	and	exchange	of	witness	statements	pursuant	to	Order	38	rule	
2A.	At	trial,	evidence	in	the	witness	statement	is	put	into	evidence	by	
the	witness	and	supplemental	evidence	in	chief	is	allowed	and	the	
witness	is	then	tended	for	cross	examination	by	the	Defendant	and	
may	then	be	re-examined	by	the	Plaintiff.

Right to cross-examine

There	is	a	right	to	cross	examine	at	trial	but	there	is	no	right	to	cross	
examination	at	the	disclosure	stage.

Third party experts

19. What are the rules in relation to third party experts?

Expert	evidence	is	subject	to	Order	38	of	the	Rules	of	the	Supreme	Court	
1985.	Usually	on	the	Summons	for	Directions	the	court	will	be	asked	
to	consider	the	question	of	expert	evidence.	Under	Order	38	rule	36	
no	party	may	adduce	expert	evidence	at	trial	without	the	leave	of	the	
court.	Experts	are	usually	party	appointed	with	each	side	having	their	
own	experts	or	on	occasion	agreeing	to	a	joint	expert.	Expert	evidence	
is	contained	in	a	statement	produced	pursuant	to	Order	38	rule	38.	
The	usual	practice	is	for	experts	to	attend	trial	for	their	evidence	in	
the	report	to	be	submitted	as	evidence	in	chief	supplemented	by	oral	
testimony	and	for	the	experts	to	be	subject	to	cross	examination.	There	
is	no	statutory	duty	on	the	expert	to	produce	independent	advice	to	the	
court;	however,	Bermuda	recognises	common	law	authorities	such	as	
National Justice Compania Naviera SA v Prudential Assurance Company 
Ltd ( Ikarian Reefer) [1994] EWCA Civ J1208-7	which	provide	that	the	
expert	owes	an	overriding	duty	to	assist	the	court	that	is	independent	
of	any	duty	to	the	paying	party.	The	fees	of	the	expert	are	met	in	the	
first	instance	by	each	party	and	following	the	final	hearing	expert	fees	
are	normally	recovered	by	the	winning	party	from	the	losing	party	as	
a	recoverable	disbursement.

In	addition	the	Court	has	the	ability	to	appoint	a	joint	expert	with	or	
without	the	consent	of	the	parties	pursuant	to	Order	40	of	the	Rules	
of	the	Supreme	Court	1985.	The	overriding	duty	of	an	Order	40	Court	
Expert	is	to	assist	the	Court	in	the	determination	of	matters	at	issue	
in	the	trial.

APPEALS

20. What are the rules concerning appeals of first instance 
judgments in large commercial disputes?

Large	 commercial	 disputes	 are	 usually	 heard	 in	 the	 specialist	
Commercial	Court	which	is	a	division	of	the	Supreme	Court.	Under	
section	12	of	the	Court	of	Appeal	Act	1964	there	is	an	appeal	as	of	right	
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from	final	decisions	of	the	Supreme	Court	to	the	Court	of	Appeal.	In	
respect	of	interlocutory	judgments	or	costs	orders	an	appeal	lies	to	the	
Court	of	Appeal	with	leave	of	the	Supreme	Court	or	the	Court	of	Appeal.	

Pursuant	to	section	15,	civil	appeals	are	heard	by	way	of	rehearing.	
Appeals	are	conducted	in	accordance	with	the	Rules	of	the	Court	of	
Appeal	for	Bermuda	1965	as	amended.	

Under	Order	2	notice	and	grounds	of	appeal	should	set	out	the	grounds	
of	appeal,	which	can	be	errors	of	fact	and	law.	Under	Rule	2/4	an	
appeal	is	deemed	to	have	been	bought	when	the	Notice	of	Appeal	is	
filed	at	the	Registry	of	the	Supreme	Court.	

An	appeal	from	a	final	 judgment	of	the	Supreme	Court	should	be	
brought	within	six	weeks	from	the	date	on	which	the	Judgment	or	
Order	that	was	appealed	against	was	signed,	entered	or	otherwise	
perfected.	In	the	case	of	an	appeal	from	an	Interlocutory	Order	the	time	
limit	is	seven	days	from	the	date	on	which	leave	to	appeal	is	granted.

CLASS ACTIONS

21. Are there any mechanisms available for collective redress or 
class actions? 

Order	15	rule	12	of	the	Rules	of	the	Supreme	Court	1985	provides	a	mecha-
nism	for	class	actions.	Such	actions	are	normally	privately	funded	with	each	
interested	party	contributing	towards	the	cost	of	the	representative	party.

COSTS

22. Does the unsuccessful party have to pay the successful party's 
costs and how does the court usually calculate any costs award? 
What factors does the court consider when awarding costs?

Under	Order	62	rule	3	of	the	Rules	of	the	Supreme	Court	1985	no	party	
to	any	proceeding	shall	be	entitled	to	recover	any	of	the	costs	of	those	
proceedings	from	any	other	party	except	under	an	order	of	the	court.	The	
court	usually	makes	an	order	for	costs	to	follow	the	event,	that	is,	the	
unsuccessful	party	pays	unless	it	appears	to	the	court	that	in	the	circum-
stances	of	the	case	some	other	order	should	be	made	as	to	the	whole	or	
any	part	of	the	costs.	In	accordance	with	the	overriding	objective	pursuant	
to	Order	1(A)	the	judge	has	an	obligation	to	decide	the	question	of	costs	
justly	and	will	take	into	account	pre-trial	offers	to	settle.	Under	Order	62	
rule	9	there	are	specific	guidelines	as	to	matters	which	should	be	taken	
into	account	by	the	court	in	exercising	the	discretion	as	to	costs	including:

•	 Any	offer	of	contribution	brought	to	its	attention	in	accordance	with	
Order	16	rule	10.

•	 Any	payment	of	money	into	court	and	the	amount	of	such	payment.

•	 Any	written	offer	made	under	Order	33	rule	4(A)(2).

•	 Any	written	offer	made	under	Order	22	rule	14	provided	that	the	
court	shall	not	take	such	an	offer	into	account	if	at	the	time	it	is	
made	the	party	making	it	could	have	protected	his	position	as	to	
costs	by	means	of	a	payment	into	court	under	Order	22.

Following	the	decision	by	the	trial	judge	as	to	liability	for	the	payment	
of	costs	the	successful	party	may	initiate	the	taxation	(assessment)	of	
costs	procedure	under	Part	3	of	Order	62	unless	the	question	is	previously	
settled	by	agreement.

23. Is interest awarded on costs? If yes, how is it calculated?

Following	judgment	interest	can	be	claimed	on	costs	as	a	sum	of	money	
due	or	payable	by	virtue	of	the	judgment	pursuant	to	section	9	of	the	
Interest	and	Credit	Charges	(Regulation)	Act	1975	at	7%	per	annum.

ENFORCEMENT OF A LOCAL JUDGMENT

24. What are the procedures to enforce a local judgment in the 
local courts?

Supreme	Court	judgments	are	enforced	pursuant	to	Order	45	of	the	
Rules	of	the	Supreme	Court	1985	by:

•	 Writ	of	Fieri Facias.

•	 Garnishee	proceedings.

•	 The	appointment	of	a	receiver.

•	 An	Order	for	Committal.

•	 A	Writ	of	Sequestration.

Without	prejudice	to	the	powers	of	the	Enforcement	Writs	under	Order	
45	there	is	a	power	of	the	court	under	Debtor's	Act	1973	to	commit	to	
prison	a	person	who	makes	a	default	in	paying	money	adjudged	or	
ordered	to	be	paid	by	him.

CROSS-BORDER LITIGATION

25. Do local courts respect the choice of governing law in a contract? 
If yes, are there any areas of law in your jurisdiction that apply 
to the contract despite the choice of law?

The	Supreme	Court	will	respect	the	choice	of	governing	law	in	a	contract	save	
where	the	contract	provisions	would	be	contrary	to	public	policy	in	Bermuda.	

Further,	the	Court	will	not	allow	the	application	of	foreign	law	if	that	would	
be	contrary	to	rights	set	out	in	the	Bermuda	Constitution	Order	1968,	the	
Human	Rights	Act	1951	(as	amended)	the	Bermuda	Immigration	&	Protection	
Act	1956	and	associated	regulations.

26. Do local courts respect the choice of jurisdiction in a contract? 
Do local courts claim jurisdiction over a dispute in some 
circumstances, despite the choice of jurisdiction?

The	Supreme	Court	will	usually	respect	the	choice	of	jurisdiction	clause	
in	a	contract	unless	contrary	to	public	policy.

The	Supreme	Court	will	usually	respect	the	choice	of	jurisdiction	clause	
in	a	contract.	The	local	courts	will	rarely	claim	jurisdiction	over	a	dispute	
despite	the	choice	of	jurisdiction	unless	it	is	argued	that	the	foreign	pro-
ceedings	contemplated	or	pending	are	vexatious	or	oppressive.	Even	in	
such	circumstances	the	Bermudian	Supreme	Court	would	be	reluctant	
to	intervene.	In	the	case	of	Santel Ltd v IPOC International Growth Fund 
Ltd	an	anti-suit	injunction	preventing	the	Defendants	pursuing	a	RICO	
action	in	New	York	against	the	Plaintiffs	was	refused	on	the	grounds	that	
the	Bermuda	Court	did	not	have	a	sufficient	interest	to	intervene	not-
withstanding	the	alleged	unconscionability	of	the	foreign	proceedings.	
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27. If a foreign party obtains permission from its local courts to serve 
proceedings on a party in your jurisdiction, what is the procedure 
to effect service in your jurisdiction? Is your jurisdiction party 
to any international agreements affecting this process?

By	virtue	of	its	status	as	a	British	Overseas	Territory,	Bermuda	is	bound	
by	the	Hague	Service	Convention	1965.

If	a	foreign	party	obtains	permission	from	its	 local	courts	to	serve	
proceedings	on	a	party	in	Bermuda,	the	service	will	be	effected	by	
personal	service	as	a	requirement	of	Order	10	rule	1	of	the	Rules	of	
the	Supreme	Court	1985.	If	the	foreign	legal	system	requires	consular	
service	in	Bermuda,	this	is	effected	through	the	Deputy	Governor's	
office	in	accordance	with	Order	69	rule	2	of	the	Rules	of	the	Supreme	
Court	1985.	

If	the	foreign	legal	process	requires	service	pursuant	to	a	civil	proce-
dure	convention	with	Bermuda	service	is	effected	pursuant	to	Order	
69	rule	3	of	the	Rules	of	the	Supreme	Court	1985	by	the	Registrar	of	
the	Supreme	Court,	who	shall	produce	a	certificate	certifying	that	
process	has	been	served	and	the	cost	of	effecting	or	attempting	to	
effect	that	service.	

28. What is the procedure to take evidence from a witness in your 
jurisdiction for use in proceedings in another jurisdiction? Is 
your jurisdiction party to an international convention on this 
issue? 

Evidence	may	be	taken	from	a	witness	in	Bermuda	for	use	in	proceed-
ings	in	another	jurisdiction	by	way	of	deposition.	The	party	requiring	
the	deposition	must	make	an	ex-parte	application	under	the	Evidence	
Act	1905	and	in	accordance	with	Order	70	of	the	Rules	of	the	Supreme	
Court	1985.	The	power	of	the	Supreme	Court	to	make	an	Order	under	
section	27(Q)	of	the	Evidence	Act	may	be	exercised	by	the	Registrar.	

Any	order	made	in	pursuance	of	the	Act	for	the	examination	of	the	
witness	will	order	the	examination	to	be	taken	before	any	fit	and	proper	
person	nominated	by	the	person	applying	for	the	order	or	before	such	
other	qualified	person	as	the	court	thinks	fit.	Unless	the	order	states	
otherwise,	the	examiner	before	whom	the	examination	was	taken	must	
send	the	deposition	of	that	witness	to	the	Registrar	and	the	Registrar	
shall	give	a	certificate	sealed	with	the	seal	of	the	Court	identifying	
the	documents	annexed	to	the	certificate,	that	is	to	say	the	letter	of	
request,	the	order	of	the	court	for	examination	and	the	deposition	taken	
in	pursuance	of	the	order.	The	certificate	and	annexed	documents	are	
then	sent	to	the	Deputy	Governor	or	where	the	request	was	sent	to	
Registrar	by	some	other	person	in	accordance	with	a	civil	procedure	
convention	to	the	Registrar	for	onward	transmission	to	the	court	or	
tribunal	of	that	jurisdiction.

Enforcement of a foreign judgment

29. What are the procedures to enforce a foreign judgment in the 
local courts?

Judgments	obtained	 from	 jurisdictions	outside	Bermuda	must	be	
registered	 with	 the	 Supreme	 Court	 prior	 to	 enforcement.	 Under	
the	Judgments	(Reciprocal	Enforcement)	Act	1958,	the	Judgments	
Extension	Order	1956	and	the	Judgment	(Reciprocal	Enforcement)	

Australia	Order	1988	reciprocal	enforcement	regimes	exist	with	the	
following	 countries:	 the	United	Kingdom,	 including	England	and	
Wales,	 Scotland	 and	Northern	 Ireland,	 the	 Bahamas,	 Barbados,	
Gibraltar,	Grenada,	Guiana,	Hong	Kong,	 the	Leeward	 Islands,	St.	
Vincent,	Jamaica,	Nigeria,	Dominica,	St.	Lucia,	the	Federal	Courts	of	
the	Commonwealth	of	Australia	as	well	as	the	state	or	territory	courts	
of	New	South	Wales	and	the	Northern	Territory.	

The	1958	Act	does	not	apply	to	the	United	States	nor	to	any	of	the	
member	states	of	the	EU.	Under	section	9(1)	of	the	Act	there	is	the	
potential	to	extend	reciprocal	arrangements	to	other	Commonwealth	
Territories.	The	registration	process	is	controlled	by	the	Judgments	
(Reciprocal	Enforcement)	Rules	1976.

For	 territories	 outside	 the	 ambit	 of	 the	 Judgments	 (Reciprocal	
Enforcement)	Act	1958	enforcement	is	determined	according	to	com-
mon	law	principles.	At	common	law	the	judgment	creditor	is	required	
to	issue	proceedings	in	Bermuda	replicating	the	foreign	proceedings	
and	then	apply	for	summary	judgment	relying	on	the	existence	of	the	
foreign	judgment.	The	application	for	summary	judgment	is	made	
in	accordance	with	Order	14	of	the	Rules	of	the	Supreme	Court	of	
Bermuda.	

Section	4(1)	and	(1)(a)	of	the	1958	Act	provide	that	on	an	application	
by	any	party	against	whom	a	registered	judgment	may	be	enforced	
the	Court	shall	set	aside	the	registered	judgment	if	one	of	the	five	
conditions	listed	there	under	is	established	by	the	judgment	debtor.	
The	five	conditions	are	that:

•	 The	judgment	is	not	a	judgment	to	which	the	1958	Act	applies	or	
is	registered	in	contravention	of	the	1958	Act.

•	 The	courts	of	the	United	Kingdom	had	no	jurisdiction	in	the	
circumstances	of	the	case.

•	 The	judgment	debtor,	being	the	defendant	in	the	proceedings	
giving	rise	to	the	registered	judgment	did	not	receive	notice	of	
those	proceedings	in	sufficient	time	to	enable	him	to	defend	the	
proceedings	and	did	not	appear.

•	 The	judgment	was	obtained	by	fraud.

•	 The	rights	under	the	judgment	are	not	vested	in	the	person	by	
whom	the	application	for	registration	is	made.

Section	4(1)(b)	of	the	1958	Act	gives	the	Court	a	discretion	to	set	aside	
the	registered	judgment	if	the	matter	in	dispute	giving	rise	to	the	

ONLINE RESOURCES
Bermuda Laws Online

W	www.bermudalaws.bm	

Description.	Bermuda	statutes	can	be	found	at	this	address.

Commonwealth Legal Information Institute

W	www.commonlii.org

Description.	Bermuda	case	law	can	be	found	at	this	address.

Government of Bermuda

W	www.gov.bm

Description. Information	concerning	the	judicial	system	can	
be	 found	 at	 this	 address.	 The	 pages	 on	 the	 Judiciary	 also	
allows	Supreme	Court	and	Appeal	Court	cases	from	2006	to	
be	accessed.



Co
un

tr
y 

Q
&

A

10				global.practicallaw.com/dispute-mjg

MULTI-JURISDICTIONAL GUIDE 

DISPUTE RESOLUTION

registered	judgment	had	previous	to	the	date	of	that	judgment	been	
the	subject	of	a	final	and	conclusive	judgment	from	a	competent	court.	
Further,	section	4(3)	of	the	1958	Act	provides	that	the	Superior	Court	
granting	the	judgment	shall	not	be	deemed	to	have	had	jurisdiction	
if	the	immovable	property	was	outside	the	jurisdiction	of	the	Court,	
if	the	bringing	of	the	proceedings	giving	rise	to	the	registered	judg-
ment	was	contrary	to	an	agreement	that	the	dispute	would	not	be	
settled	in	the	Superior	Court	granting	the	judgment,	or	the	judgment	
debtor	was	entitled	to	immunity	from	suit	and	did	not	submit	to	the	
jurisdiction	of	the	court.

The	above	framework	does	not	cover	the	United	States	nor	any	of	the	
EU	member	states.	Under	section	9(1)	of	the	Act	there	is	the	potential	
to	extend	reciprocal	arrangements	to	other	Commonwealth	Territories.	
The	registration	process	is	controlled	by	the	Judgments	(Reciprocal	
Enforcement)	Rules	1976.

For	 territories	 outside	 the	 ambit	 of	 the	 Judgments	 (Reciprocal	
Enforcement)	Act	1958	enforcement	is	determined	according	to	com-
mon	law	principles.	At	common	law	the	judgment	creditor	is	required	
to	issue	proceedings	in	Bermuda	replicating	the	foreign	proceedings	
and	then	apply	for	summary	judgment	relying	on	the	existence	of	the	
foreign	judgment.	The	application	for	summary	judgment	is	made	in	
accordance	with	Order	14	of	the	Rules	of	the	Supreme	Court	1985.	

ALTERNATIVE DISPUTE RESOLUTION

30. What are the main alternative dispute resolution (ADR) methods 
used in your jurisdiction to settle large commercial disputes? 
Is ADR used more in certain industries? What proportion of 
large commercial disputes is settled through ADR?

Alternative	dispute	resolution	is	frequently	used	as	a	method	to	settle	
large	commercial	disputes	within	Bermuda.	Mediation	and	Conciliation	
are	common	non-binding	forms	of	ADR	utilised	with	the	aim	of	enabling	
a	binding	settlement	agreement	to	be	entered	into	by	the	parties.	
Arbitration	is	the	most	commonly	used	binding	dispute	resolution	pro-
cedure.	Arbitration	within	Bermuda	is	governed	by	the	Arbitration	Act	
1986	and	International	Arbitration	is	further	governed	by	the	Bermuda	
International	Conciliation	and	Arbitration	Act	1993	which	incorporates	
the	UNCITRAL	conciliation	and	arbitration	rules.	

Foreign	arbitral	awards	can	be	recognised	and	enforced	pursuant	to	
New	York	Convention	1958	and	Bermuda	arbitration	awards	are	rec-
ognised	and	enforced	in	the	convention	territories.

31. Does ADR form part of court procedures or does it only apply 
if the parties agree? Can courts compel the use of ADR? 

ADR	is	actively	supported	by	the	Court.	Under	Order	1A/4(f)	the	Court	
has	the	duty	to	help	parties	to	settle	the	whole	or	part	of	the	case	but	
will	not	compel	them	to	do	so.	The	most	common	time	for	the	Court	
to	suggest	ADR	is	at	the	first	summons	for	directions.	The	Court	also	
performs	a	facilitative	role	in	an	arbitration	pursuant	to	Arbitration	Act	
1986	and	the	Bermuda	International	Conciliation	and	Arbitration	Act	
1993.	Rules	governing	Court	hearings	in	this	regard	are	heard	pursuant	
to	Order	73	of	the	Rules	of	the	Supreme	Court	1985.

Appeals	on	points	of	law	are	allowed	to	the	Court	of	Appeal	with	the	
leave	of	the	Supreme	Court	pursuant	to	section	29	of	the	Arbitration	
Act	1986.

32. How is evidence given in ADR? Can documents produced or 
admissions made during (or for the purposes of) the ADR later 
be protected from disclosure by privilege? Is ADR confidential?

ADR	procedures	are	confidential.	Evidence	in	International	Arbitrations	
is	given	in	documentary	form	and	in	live	evidence.	The	exact	manner	in	
which	evidence	is	given	is	a	matter	for	the	arbitrator	after	consulting	the	
parties.	However,	there	will	normally	be	an	oral	hearing	supplemented	
by	documentary	evidence	and	written	submissions.	The	flexibility	of	
approach	to	the	manner	in	which	evidence	is	given	is	set	out	in	Article	
24	of	the	UNCITRAL	model	law.

33. How are costs dealt with in ADR?

Unless	agreed	otherwise	between	the	parties	the	costs	of	a	mediator	
or	conciliator	are	usually	split	equally	between	the	parties.	In	arbitra-
tion	unless	the	parties	have	agreed	otherwise,	the	initial	costs	of	the	
arbitrator	are	usually	paid	equally	between	the	parties.	Following	the	
hearing	the	arbitrator	has	the	discretion	to	award	costs	under	section	
32	of	the	Bermuda	International	Conciliation	and	Arbitration	Act	1993.	
Often	the	winning	party	will	be	paid	the	costs	of	the	arbitration	to	
include	the	Arbitrators	costs.

34. What are the main bodies that offer ADR services in your 
jurisdiction?

Many	practitioners	in	Bermuda	are	accredited	mediators,	conciliators	
and	arbitrators.	The	Chartered	Institute	of	Arbitrators	has	an	active	
Bermuda	Branch.

Contact details.	The	Chartered	Institute	of	Arbitrators

Bermuda	Branch

Clarendon	House

2	Church	Street

Hamilton	HM11

Bermuda

T	+1	441	295	1422

F	+1	441	292	4720

PROPOSALS FOR REFORM

35. Are there any proposals for dispute resolution reform? If yes, 
when are they likely to come into force? 

The	principal	 reforms	being	currently	 considered	 in	Bermuda	are	
whether	conditional	and	contingent	fee	funding	arrangements	should	
be	allowed	and	whether	the	rank	of	QC	should	be	reintroduced	and	
if	so	on	what	basis.	The	reforms	are	expected	to	be	dealt	with	within	
the	next	two	years.
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Professional qualifications.	 	 England	&	Wales,	Barrister	 (Middle	
Temple),	 1996;	 Bermuda,	 Barrister	 &	 Attorney,	 2013;	 Mediator,	
CEDR	Accredited,	2004;	Arbitrator,	Fellow	of	Chartered	Institute	of	
Arbitrators,	2008

Areas of practice.	Corporate	and	commercial	litigation	and	dispute	
resolution.

Non-professional qualifications.	MA	(Hons),	St	Andrews	University;	
Diploma	in	Law,	The	College	of	Law;	LLM	(Commercial	Law),	Bristol	
University;	Diploma	in	International	Arbitration,	Chartered	Institute	
of	Arbitrators

Recent transactions 

•	 Advising	on	Corporate	Governance	Issues	on	BM$200	million	Oil	
Rig	dispute.

•	 Advising	on	150	million	dollar	insolvency	of	an	Insurance	
Company.

•	 Acting	for	Fifth	St	Finance	Corporation	in	Supreme	Court	to	
recover	BM$4.7	million	in	a	secured	lending	dispute.

•	 Acting	for	Vendor	of	hedge	fund	management	company	in	BM$5	
million	dispute	in	Supreme	Court.

•	 Acting	for	Gas	exploration	company	against	Argentine	Explosive	
Manufacturer	in	BM$11	million	international	arbitration.

Languages.	Spanish

Professional associations/memberships

•	 Member	of	Honourable	Society	of	Middle	Temple.

•	 Member	of	Bermuda	Bar	Association.

•	 Member	Combar.

•	 Member	International	Bar	Association.

•	 Fellow	of	the	Chartered	Institute	of	Arbitrators.

Publications

•	 Butterworths Law of Limitation.

•	 The International Comparative Guide to Lending and Secured 
Finance 2013.

•	 Global Competition Review;	Telecoms and Media 2013.

•	 Telecommunications	Article	in	Law Society Gazette 2013.

•	 Insurance Article on Causation in Insuralex Review 2013.

•	 Regular	Contributor	to	MJM	Legal	Blog.

Timothy Frith

MJM	Limited
T +441	292	1345	
F	 +441	292	0756
E	 tfrith@mjm.bm

Practical Law Contributor Profiles



“ Our fee-earners find the combination of generic 
information and country-specific detail very 
useful. It takes a very PRACTICAL APPROACH  
TO CROSS-BORDER TRANSACTIONS.”

ANNE	ROACHE,		
INFORMATION	MANAGER,		
WEIL GOTSHAL & MANGES 



Country Q
&

A

global.practicallaw.com/privateclient-mjg				13

MULTI-JURISDICTIONAL GUIDE 

PRIVATE CLIENT

Country Q
&

A

Private client law in Bermuda: overview
Hildeberto	(Hil)	de	Frias	and	Jane	Collis
MJM	Limited
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TAXATION 

Tax year and payment dates

1. When does the official tax year start and finish in your jurisdiction 
and what are the tax payment dates/deadlines? 

The	official	financial	year	runs	from	1	April	to	31	March.

Bermuda	does	not	assess	any	taxes	on	income,	profits,	dividends,	gifts	
or	capital	gains.	There	are,	therefore,	no	relevant	tax	payment	dates	or	
deadlines.

Bermuda	maintains	an	exempted	undertaking	regime	under	which	
certain	companies,	partnerships	and	other	entities	can	apply	to	the	
Minister	of	Finance	for	a	guarantee	that	they	will	remain	exempt	from	
the	payment	of	the	taxes	listed	above	should	any	one	or	more	of	those	
taxes	ever	be	introduced	in	Bermuda.	At	present	the	guarantee	is	granted	
and	is	effective	up	until	31	March	2035.	It	has	been	extended	in	the	past.

Domicile and residence

2. What concepts determine tax liability in your jurisdiction (for 
example, domicile and residence)? In what context(s) are they 
relevant and how do they impact on a taxpayer?

Domicile 

Domicile	does	not	play	any	significant	role	in	determining	tax	liability	
in	Bermuda.

Residence 

While	certain	taxes	payable	in	Bermuda	are	clearly	linked	to	residence	
(for	example	payroll	tax	and	land	tax)	these	are	not	significant	con-
siderations	in	the	private	client	context	(see Question 5).

Other

Not	applicable.

Taxation on exit

3. Does your jurisdiction impose any tax when a person leaves 
(for example, an exit tax)? Are there any other consequences 
of leaving (particularly with regard to individuals domiciled in 
your jurisdiction)?

Bermuda	does	not	impose	any	form	of	exit	or	repatriation	tax	on	an	
individual	when	he	or	she	leaves	the	jurisdiction,	whether	temporarily	
or	permanently.

Temporary residents

4. Does your jurisdiction have any particular tax rules affecting 
temporary residents?

Bermuda	does	not	impose	any	particular	or	special	tax	rules	on	tem-
porary	residents.

Taxes on the gains and income of foreign nationals

5. How are gains on real estate or other assets owned by a foreign 
national taxed? What are the relevant tax rates?

There	are	no	taxes	assessed	on	capital	gains	on	real	estate	or	other	
assets	owned	by	foreign	nationals.	There	is,	however,	a	land	tax,	which	
is	assessed	on	Bermuda	real	estate	semi-annually.	The	tax	is	linked	to	
the	notional	annual	rental	value	of	each	property	and	is	payable	by	a	
foreign	national	owner	of	real	estate	in	Bermuda.	

The	rates	are	of	land	tax	are	as	follows:

•	 Up	to	BM$11,000:	0.6%.

•	 Over	BM$11,000	to	BM$22,000:	1.2%.

•	 Over	BM$22,000	to	BM$33,000	million:	2.4%.

•	 Over	BM$33,000	to	BM$44,000:	4.8%.

•	 Over	BM$44,000	to	BM$90,000:	9.6%.

•	 Over	BM$90,000	to	BM$120,000:	19.2%.

•	 Over	BM$120,000:	23%.

6. How is income received by a foreign national taxed? Is there a 
withholding tax? What are the income tax rates?

There	are	no	taxes	assessed	on	income	received	by	foreign	nationals	
and	no	withholding	tax.

Inheritance tax and lifetime gifts

7. What is the basis of the inheritance tax or gift tax regime (or 
alternative regime if relevant)? 

Inheritance

There	is	no	direct	tax	on	inheritance	in	Bermuda.	However,	stamp	duty	is	
assessable	on	the	value	of	the	deceased's	property	in	Bermuda	(that	is,	

©	This	article	was	first	published	in	the	Private	Client	Multi-jurisdictional	Guide	2013/14	
and	is	reproduced	with	the	permission	of	the	publisher,	Thomson	Reuters.	The	law	is	stated	as	at	1	February	2014.
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the	Bermuda	estate).	The	value	of	the	estate	must	be	disclosed	on	oath	
on	any	application	for	a	Grant	of	Probate	or	Letters	of	Administration	
to	the	Supreme	Court	of	Bermuda	(as	defined	in	the	Stamp	Duties	Act	
1976),	and	is	liable	to	be	assessed	for	stamp	duty	on	the	issue	of	the	
grant	(for	stamp	duty	rates,	see Question 8).	

Stamp	duty	can	be	avoided	if:

•	 The	estate	comprises	assets	that	are	entirely	exempt	from	stamp	
duty.

•	 An	application	for	a	Grant	of	Probate	or	Letters	of	Administration	
can	be	avoided	(for	example,	by	holding	assets	in	joint	tenancy	
with	others	with	the	intention	that	those	assets	remain	in	the	
ownership	of	the	surviving	joint	tenant	owners	(see Question 36)).

Lifetime transfers/gifts

There	is	no	direct	tax	on	lifetime	transfers,	or	gifts	of	property	or	assets	
in	Bermuda.	However,	stamp	duty	is	assessable	on	the	value	of	the	
Bermuda	property	transferred.	The	stamp	duty	is	payable	within	a	
certain	period	of	the	date	of	the	document	of	transfer	(usually	30	days).

Voluntary	transfers	of	interests	in	Bermuda	real	estate	and	shares	in	
privately	held	local	companies	(that	is,	Bermuda	companies	which	do	
not	hold	taxation	exemption	certificates,	nor	are	listed	on	the	Bermuda	
Stock	Exchange)	will	generally	be	assessed	to	stamp	duty	based	on	
the	value	(ad valorem)	of	the	interest	being	transferred.

8. What are the inheritance tax or gift tax rates (or alternative 
rates if relevant)? 

Tax rates

On death.	The	stamp	duty	rates	on	the	issuance	of	a	Grant	of	Probate	
or	Letters	of	Administration	(that	is,	following	death)	are	as	follows	
(Head 2, Schedule to the Stamp Duties Act 1976):

•	 Up	to	BM$100,000:	nil.

•	 Over	BM$100,000	to	BM$200,000:	5%.

•	 Over	BM$200,000	to	BM$1	million:	10%.

•	 Over	BM$1	million	to	BM$2	million:	15%.

•	 Over	BM$2	million:	20%.

Lifetime transfers/gifts.	Stamp	duty	on	lifetime	transfers	of	Bermuda	
property,	other	than	cash	(including	BM$),	is	assessed	on	the	true	
(that	is,	open	market)	value	of	the	property	(Head 17, Schedule to the 
Stamp Duties Act 1976):

•	 Up	to	BM$100,000:	2%.

•	 Over	BM$100,000	to	BM$500,000:	3%.

•	 Over	BM$500,000	to	BM$1	million:	4%.

•	 Over	BM$1	million	to	BM$1.5	million:	6%.

•	 Over	BM$1.5	million:	7%.

Stamp	duty	on	lifetime	transfers	of	non-Bermuda	property	 is	also	
assessed	on	the	open	market	value	of	the	property	transferred,	at	a	
rate	of	1%	(Head 17, Schedule to the Stamp Duties Act 1976).

Tax free allowance

Property	 passing	 on	 death	 attracts	 no	 stamp	 duty	 on	 the	 first	
BM$100,000	(see above, Tax rates).

Exemptions

Stamp	duty	is	not	assessed	on	the	value	of	the	following	classes	of	
assets	passing	on	death:

•	 Bequests	to	surviving	spouses.

•	 Bequests	to	registered	charities	(registered	as	charities	under	
the	Charities	Act	1978)	or	to	such	other	bodies	or	organisations	
that	the	Minister	of	Finance	has	determined	to	be	charitable.

•	 The	value	of	a	deceased's	interest	in	Bermuda	real	estate	which	
has	been	designated	exempt	from	stamp	duty	under	section	47A	
of	the	Stamp	Duties	Act	1976.

•	 Assets	comprised	within	a	deceased's	estate	which	are	not	
"Bermuda	property"	as	defined	in	the	Stamp	Duties	Act	1976.

Techniques to reduce liability

A	 taxpayer	 can	 reduce	 (and	 in	 some	 cases	 eliminate)	 liability	 to	
stamp	duty	arising	on	the	issuance	of	a	Grant	of	Probate	or	Letters	of	
Administration	in	respect	of	his	or	her	estate	by	using	one	or	more	of	
the	following	techniques:

•	 Obtaining	a	Primary	Family	Homestead	Certificate	in	respect	of	
the	taxpayer's	interest	in	Bermuda	real	estate.

•	 Lifetime	transfers/gifts	to	individuals,	whether	outright,	in	part,	
for	life	or	to	be	held	jointly.

•	 Lifetime	transfers/gifts	to	trusts.

•	 Leverage,	that	is,	securing	debt	against	a	particular	asset	to	
reduce	the	equity	held	in	that	asset.	For	example,	stamp	duty	
is	only	assessed	against	the	equity	(market	value	less	secured	
debt)	of	a	deceased's	interest	in	Bermuda	real	estate.

While	lifetime	transfers/gifts	of	some	types	of	assets	attract	stamp	
duty	the	rates	applicable	to	those	transfers	are	considerably	lower	
than	the	rates	that	might	be	assessed	if	those	assets	pass	on	death	
(see above, Tax rates).	The	fundamental	question	faced	by	individuals	
is	whether	to:

•	 Pay	some	stamp	duty	in	their	lifetime	and	have	their	estate	avoid	
a	larger	stamp	duty	charge	following	their	death.

•	 Pay	nothing	now	and	have	their	estate	suffer	the	larger	assess-
ment	following	their	death.

Other

There	are	no	other	ways	to	reduce	liability.

9. Does the inheritance tax or gift tax regime apply to foreign 
owners of real estate and other assets?

There	are	no	direct	inheritance	or	gift	taxes	in	Bermuda	but	stamp	duty	
may	be	assessed	on	the	value	of	Bermuda	property,	irrespective	of	the	
deceased's	nationality,	residence	or	domicile	(see Questions 7 and 8).
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Stamp	duty	is	assessed	on	the	value	of	Bermuda	property	transferred	
to	Bermuda	trusts.	The	rates	applicable	to	transfers	of	property	to	
Bermuda	trusts	have	been	amended	in	the	last	few	years,	and	are	
now	(Head 40, Schedule to the Stamp Duties Act 1976):	

•	 Up	to	BM$50,000:	nil.

•	 Over	BM$50,000	to	BM$200,000:	5%.

•	 BM$200,000	to	BM$1	million:	10%.

•	 Over	BM$1	million:	15%.

See	also	Questions 7	to	8.

Taxes on buying real estate and other assets

11. Are there any other taxes that a foreign national must consider 
when buying real estate and other assets in your jurisdiction? 

Purchase and gift taxes

Individuals	not	holding	Bermudian	status	(non-Bermudians)	must	be	
granted	a	Licence	to	Acquire	Land	in	Bermuda	by	the	Minister	respon-
sible	for	Immigration	in	Bermuda	before	they	can	lawfully	purchase	
and	hold	Bermuda	real	estate.	A	non-Bermudian	can	acquire	Bermuda	
real	estate	by	inheritance	but	must,	within	prescribed	periods,	either	
sell	the	Bermuda	real	estate	or	obtain	a	Licence	to	Acquire	Land	to	
lawfully	retain	legal	and	beneficial	ownership	of	that	real	estate.

There	are	prescribed	fees	for	the	application	to	obtain	a	Licence	to	
Acquire	Land,	which	are	relatively	modest.	There	is	also	a	fee	payable	
on	the	issuance	of	Licence	to	Acquire	Land	on	purchase,	which	is	sig-
nificant,	but	only	a	nominal	fee	payable	on	acquisition	by	inheritance:

•	 Fees	for	dwelling	houses:	8%	of	the	higher	of	the	purchase	price	
or	market	value	(12.5%	from	30	September	2014).	This	was	
recently	reduced	from	25%.

•	 Fees	for	condominiums	(flats	within	buildings	containing	a	
number	of	individually	owned	flats	or	houses):	6%	(8%	from	30	
September	2014).	This	was	recently	reduced	from	18%.

The	reductions	were	made	in	an	effort	to	stimulate	the	market	for	
higher	end	luxury	real	estate	in	Bermuda	which	has	been	somewhat	
depressed	in	recent	years.

Foreign	nationals	owning	Bermuda	real	estate	under	Licence	must	
also	pay	Land	Tax	(see Question 5).	

In	addition	to	the	licence	fees,	stamp	duty	is	assessed	on	the	convey-
ance	of	Bermuda	real	estate	(Stamp Duties Act 1976):

•	 Up	to	BM$100,000:	2%.

•	 Over	BM$100,000	to	BM$500,000:	3%.

•	 Over	BM$500,000	to	BM$1	million:	4%.

•	 Over	BM$1	million	to	BM$1.5	million:	6%.

•	 Over	BM$1.5	million:	7%.

See	also	Questions 7 	and	8.

Wealth taxes

There	are	no	wealth	taxes	assessed	in	Bermuda.

Other

There	are	no	other	relevant	taxes.

12. What tax-advantageous real estate holding structures are 
available in your jurisdiction for non-resident individuals? 

Bermuda	trusts	are	commonly	used	as	tax	advantageous	real	estate	
holding	structures.	While	it	is	technically	possible	for	non-Bermudians	
to	hold	Bermuda	real	estate	via	Bermuda	trusts,	a	Licence	to	Acquire	
Land	must	still	be	obtained	for	the	trust	to	lawfully	hold	the	Bermuda	
real	estate	(see Question 11).	The	grant	of	that	Licence	is	discretionary	
and	current	policy	appears	not	to	favour	applications	made	by	trustees	
to	acquire	and	hold	Bermuda	real	estate	for	non-Bermudians	and	to	
favour	applications	made	by	the	non-Bermudians	themselves.

Taxes on overseas real estate and other assets

13. How are residents in your jurisdiction with real estate or other 
assets overseas taxed?

Residents	of	Bermuda	are	not	taxed	in	Bermuda	on	their	non-Ber-
muda	located	assets.	Those	assets	may,	however,	be	taxed	 in	the	
jurisdiction(s)	in	which	they	are	located	or	held.

International tax treaties

14. Is your jurisdiction a party to many double tax treaties with 
other jurisdictions? 

The US-Bermuda Tax Convention

Bermuda's	principal	tax	treaty	is	the	US-Bermuda	Tax	Convention	
1986,	which	covers	three	main	areas:

•	 Relief	from	excise	taxes	of	certain	insurance	enterprises	so	that	
insurance	profits	are	not	taxable	in	the	other	country,	unless	the	
profits	of	the	enterprise	are	attributable	to	a	permanent	estab-
lishment	located	in	the	other	country.

•	 Deductions	for	certain	convention	expenses	incurred	in	Bermuda	
by	those	from	the	US.

•	 Mutual	assistance	in	tax	matters,	which	provides	for	the:

	- prevention	of	tax	fraud;	

	- evasion	of	taxes	by	US	taxpayers	and	for	the	development	
of	appropriate	measures	to	develop	the	framework	for	the	
provision	of	that	assistance.

Importantly,	the	US-Bermuda	Tax	Convention	contains	a	specific	excep-
tion	to	the	exchange	of	information	rules,	which	applies	to	information	
protected	by	banker/customer	confidentiality	laws	(in	civil	matters)	
and	attorney/client	privilege	(in	civil	and	criminal	matters),	which	can-
not	be	exchanged.	The	request	for	information	by	the	US	must	relate	
specifically	to	tax	fraud	or	evasion	of	taxes	by	a	US	taxpayer.



Co
un

tr
y 

Q
&

A

16				global.practicallaw.com/privateclient-mjg

MULTI-JURISDICTIONAL GUIDE

PRIVATE CLIENT

Double taxation agreements

To	date,	Bermuda	has	entered	into	four	double	tax	agreements	with:

•	 Bahrain.

•	 Qatar.

•	 US.

•	 The	Seychelles.

Tax information exchange agreements

To	date,	Bermuda	has	negotiated	40	tax	information	exchange	agree-
ments,	including	agreements	with:	

•	 Argentina.

•	 Australia.

•	 Belgium.

•	 Brazil.

•	 Canada.

•	 Denmark.

•	 Finland.

•	 France.

•	 Germany.

•	 The	Netherlands.

•	 India.

•	 Ireland.

•	 Italy.

•	 Japan.

•	 Mexico.

•	 China.

•	 South	Africa.

•	 Sweden.

•	 UK.

•	 US.

In	furtherance	of	the	international	goal	of	co-operation	in	tax	matters	
and	the	elimination	of	harmful	tax	practices,	Bermuda	signed	a	Model	
2	Intergovernmental	Agreement	with	the	UK	on	25	November	2013	
and	another	with	the	US	on	19	December	2013,	to	implement	the	US	
Foreign	Account	Tax	Compliance	Act	(FATCA),	providing	for	the	report-
ing	of	all	financial	accounts	held	by	UK	and	US	persons	respectively.

WILLS AND ESTATE ADMINISTRATION

Governing law and formalities

15. Is it essential for an owner of assets in your jurisdiction to make 
a will in your jurisdiction? Does the will have to be governed 
by the laws of your jurisdiction?

It	 is	neither	a	 requirement	nor	essential	 for	an	owner	of	assets	 in	
Bermuda	to	make	a	will	in	Bermuda,	but	it	is	advisable.	A	will	is	often	
an	important	and	effective	tool	in	carrying	out	estate	planning.	In	the	

absence	of	a	will,	assets	located	in	Bermuda	will	pass	according	to	the	
provisions	of	the	Succession	Act	1974,	which	sets	out	various	intestacy	
trusts	for	beneficiaries	(see Question 28).

Wills	executed	outside	of	Bermuda	may	be	effective	in	Bermuda	and	
can	be	admitted	to	probate	in	Bermuda,	or	a	foreign	grant	of	probate	
(for	example,	a	grant	issued	out	of	the	Probate	Courts	of	the	UK)	can	
be	resealed	in	Bermuda,	conferring	on	the	foreign	executors	(or	admin-
istrators)	the	right	to	administer	the	deceased's	Bermuda	estate	(see 
Question 18).	This	will	often	comprise	an	interest	in	Bermuda	real	estate,	
shares	in	Bermuda	companies,	or	bank	deposits	with	local	banks.

16. What are the formalities for making a will in your jurisdiction? 
Do they vary depending on the nationality, residence and/or 
domicile of the testator?

The	formalities	for	making	a	will	are:

•	 The	testator	must	be	of	sound	disposing	mind,	that	is,	have	the	
requisite	testamentary	capacity,	which	is	the	ability	to:

	- identify	those	persons	he	or	she	should	consider	when	disposing	
of	an	estate;

	- understand	the	nature	of	his	or	her	act	(when	executing	the	will);

	- understand	the	extent	of	his	or	her	estate.

•	 The	testator	must	be	aged	18	years	or	older.

•	 The	will	must	be	in	writing.

•	 The	testator	must	sign	his	will	(or	make	his	mark	on	the	will	if	he	is	
illiterate)	in	the	presence	of	two	independent	witnesses.

•	 The	independent	witnesses	must	be	18	years	or	older	and	be	of	
sound	mind.

•	 The	independent	witnesses	must	see	the	testator	sign	and	then	
sign	the	will	themselves	in	the	presence	of	the	testator.

Persons	named	in	a	will	as	beneficiaries	or	the	spouses	of	those	persons	
should	not	witness	the	execution	of	that	will.	If	this	occurs,	the	will,	
in	the	absence	of	any	other	defect	in	execution,	will	remain	valid	but	
the	gift	to	the	beneficiary	who	witnessed	the	will,	or	whose	spouse	
witnessed	the	will,	will	be	held	void.

Wills	written	entirely	in	the	testator's	own	handwriting	and	signed	by	
him	or	her	at	the	end	(a	holographic	will)	will	be	valid	under	Bermuda	
law	but	should	be	avoided,	as	most	lay	people	would	not	appreciate	
the	complexities	of	drafting	a	comprehensive	and	effective	will.

Redirecting entitlements

17. What rules apply if beneficiaries redirect their entitlements? 

Any	 beneficiary	 interested	 in	 any	 part	 of	 an	 estate	 is	 entitled	 to	
renounce,	disclaim,	assign	or	transfer	the	whole	or	any	part	of	that	
interest.	If	an	interest	is	renounced	or	disclaimed	(as	opposed	to	being	
assigned	or	transferred)	the	interest	passes	as	if	the	person	renounc-
ing	or	disclaiming	it	had	died	before	the	testator.	An	interest	that	is	
assigned	or	transferred	may	attract	stamp	duty	on	the	document	of	
assignment	or	transfer	(see Questions 7 and 8).
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18. To what extent are wills made in another jurisdiction recognised 
as valid/enforced in your jurisdiction? Does your jurisdiction 
recognise a foreign grant of probate (or its equivalent) or are 
further formalities required?

Validity of foreign wills

A	will	is	to	be	treated	as	properly	executed	in	Bermuda	if	it	has	been	
executed	in	accordance	with	the	laws	of	the	jurisdiction	where	either	
(Wills Act 1988):

•	 It	was	executed.

•	 At	the	time	of	its	execution	or	of	the	testator's	death,	the	testator	
was	either:

	- domiciled	or	had	his	habitual	residence	in	that	jurisdiction;	or

	- a	national	of	that	jurisdiction.

In	addition,	the	Wills	Act	provides	that	the	will	is	validly	executed:

•	 If	executed	on	board	a	vessel	or	aircraft	and	it	conforms	to	the	
laws	of	the	territory	of	registration	or	close	connection	of	that	
vessel	or	aircraft.

•	 To	the	extent	that	it	disposes	of	immovable	property,	and	its	
execution	complies	with	the	laws	where	the	immovable	property	
is	situated.

•	 So	far	as	a	will	exercises	a	power	of	appointment,	if	the	execu-
tion	of	the	will	conforms	to	the	law	governing	the	essential	valid-
ity	of	the	power	of	appointment.	

Validity of foreign grants of probate

Foreign	grants	of	probate,	letters	of	administration,	or	letters	testa-
mentary	issued	out	of	the	relevant	probate	courts	of	the	following	
countries	can	be	resealed	in	the	Supreme	Court	of	Bermuda:

•	 The	UK.

•	 Any	British	possession,	colony	or	dependency.	

•	 A	Commonwealth	member	nation.

•	 Any	state	of	the	US	(including	the	District	of	Columbia).

Death of foreign nationals

19. Are there any relevant practical estate administration issues 
if foreign nationals die in your jurisdiction? 

Generally,	there	are	no	relevant	practical	estate	administration	issues	if	
foreign	nationals	die	in	Bermuda.	However,	to	the	extent	that	a	foreign	
national	dies	owning	an	interest	in	Bermuda	real	estate	the	disposal	
of	that	real	estate	under	a	will	or	by	intestacy	must	be	conducted	
according	to	certain	timeframes	set	out	in	the	Bermuda	Immigration	
and	Protection	Act	1956.	If	not,	severe	penalties	may	be	imposed.	
For	example,	a	non-Bermudian	who	acquires	an	interest	in	Bermuda	
land	by	inheritance	must	dispose	of	that	interest	or	obtain	a	licence	
to	retain	it	within	three	years	of	the	date	on	which	he	or	she	acquired	
the	interest.	The	period	within	which	that	interest	must	be	disposed	
of	or	a	licence	obtained	may	be	extended	by	the	Minister	responsible	
for	 immigration	for	a	further	three	years.	Failure	to	dispose	of	the	

interest	or	obtain	a	licence	within	these	time	frames	could	result	in	
the	imposition	of	a	fine	of	up	to	BM$1	million	and/or	imprisonment	
for	up	to	five	years.

Administering the estate

20. Who is responsible for administering the estate and in whom 
does it initially vest?

Responsibility for administering

Responsibility	for	administering	an	estate	lies	with	the	estate	rep-
resentatives.	Where	executors	are	named	in	a	will	and	any	one	or	
more	of	them	obtains	a	Grant	of	Probate	the	executors	named	in	the	
Grant	will	be	the	estate	representatives.	The	rules	contained	in	the	
Non-Contentious	Probate	Rules	1974	will	determine,	in	order	of	prior-
ity,	who	may	apply	for	a	Grant	of	Letters	of	Administration	(with	or	
without	will	annexed)	if:

•	 No	executors	are	named.

•	 The	named	executors	fail	or	refuse	to	act.

•	 No	valid	will	is	in	existence.	

Vesting

The	estate	of	a	deceased	in	Bermuda	vests	automatically	in	his	execu-
tors	(if	any)	and	they	are	able	to	pass	good	title	to	certain	estate	assets	
but	not	others	(for	example,	not	real	estate)	until	their	authority	is	
confirmed	by	the	issue	of	a	Grant	of	Probate.

In	the	case	of	the	estate	of	an	intestate	the	estate	vests	in	the	Registrar	
of	the	Supreme	Court	of	Bermuda	and	on	the	issuance	of	a	Grant	of	
Letters	of	Administration	it	automatically	transfers	to	and	vests	in	the	
estate	representatives.

21. What is the procedure on death in your jurisdiction for tax and 
other purposes in relation to:

Establishing title and gathering in assets

The	procedure	for	establishing	title	and	gathering	in	assets	involves	
a	thorough	examination	of	the	deceased's	property	and	affairs,	often	
in	conjunction	with	the	deceased's	family	and	advisors.

A	Grant	of	Probate	or	Letters	of	Administration	may	not	be	required	in	
all	cases	to	pass	good	title	to	estate	assets	to	beneficiaries	(see Question 
20).	In	that	case,	however,	those	with	control	or	possession	of	estate	
assets	may	not	be	willing	to	release	those	assets	until	proof	of	an	
estate	representative's	position	(and	therefore	title)	is	produced	(that	
proof	is	almost	always	a	Grant	of	Probate	or	Letters	of	Administration).

Grants	can	also	be	required	where	non-Bermuda	property	is	involved	
although	no	estate	stamp	duty	may	be	due	(see Question 13).

The	procedure	and	documents	required	to	obtain	a	Grant	of	Probate	or	
Letters	of	Administration	are	set	out	in	the	Non-Contentious	Probate	
Rules	(see Question 20).

Procedure for paying taxes 

The	assets	of	a	deceased	liable	to	attract	stamp	duty	are	disclosed	in	
an	affidavit	of	the	estate	representatives'	lodged	with	the	Supreme	
Court	of	Bermuda	together	with	the	estate	representatives'	application	
for	a	Grant	of	Probate	or	Letters	of	Administration.	
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If	the	Registrar	of	the	Supreme	Court	agrees	with	the	disclosure	and	cal-
culation	of	the	relevant	stamp	duty,	he	issues	a	Stamp	Duty	Certificate	
to	the	estate	representatives	together	with	the	Grant.	The	estate	rep-
resentatives	generally	have	90	days	to	pay	the	stamp	duty	in	full.	

Once	paid	in	full	the:

•	 Tax	Commissioner's	Office	endorses	the	Stamp	Duty	Certificate	
to	note	payment	in	full.

•	 Certificate	is	then	lodged	with	the	Registrar	of	the	Supreme	
Court	as	proof	of	payment	of	the	requisite	stamp	duty.

•	 Registrar	then	issues	a	separate	acknowledgement	of	payment	
in	full	of	the	stamp	duty	to	the	estate	representatives.

Distributing the estate

The	estate	representatives	are	not	obliged	to	distribute	the	estate	until	
six	months	after	the	later	of	the	grant	of	representation	or	one	year	after	
the	deceased's	death.	If	an	application	is	made	for	a	Grant	of	Probate	or	
Letters	of	administration	after	more	than	a	year	has	elapsed	from	the	
death	of	the	testator,	however,	the	Registrar	of	the	Supreme	Court	will	
require	an	explanation	from	those	applying	for	the	Grant	as	to	why	the	
application	is	being	made	more	than	a	year	after	the	testator's	death.

22. Are there any time limits/restrictions/valuation issues that are 
particularly relevant to an estate with an element in another 
jurisdiction?

This	varies	greatly	depending	on	the	other	jurisdictions	in	question.	
The	most	significant	time	limits	affecting	the	administration	of	an	
estate	in	Bermuda	are	those	relating	to	a	non-Bermudian	holding	an	
interest	in	Bermuda	real	estate	at	his	or	her	death	(see Question 19).	

23. Is it possible for a beneficiary to challenge a will/the executors/
the administrators? 

Generally	the	beneficiaries	of	an	estate	can	challenge	the	estate	repre-
sentatives	on	their	administration	of	an	estate.	In	addition,	it	is	possible	
to	challenge	the	interpretation	of	a	clause	or	clauses	in	a	will	where	
they	are	ambiguous	and	open	to	interpretation.	Such	challenges	are	
made	via	the	commencement	of	proceedings	in	the	Supreme	Court.	

The	following	individuals	can	also	challenge	the	dispositive	provisions	
of	a	will	(or	the	intestacy	trusts)	on	the	basis	that	the	will	or	intestacy	
trusts	do	not	provide	reasonable	financial	provision	for	the	beneficiary	
bringing	the	challenge	(Succession Act):	

•	 A	spouse.

•	 A	former	spouse	who	has	not	remarried.

•	 Children.

•	 Grandchildren,	provided	they	were	being	maintained	by	the	
deceased.

An	application	under	the	Succession	Act	for	reasonable	financial	pro-
vision	must	be	commenced	in	the	Supreme	Court	within	a	very	short	
window:	six	months	from	when	a	grant	of	representation	is	first	taken	
out.	An	application	can	be	commenced	out	of	time	but	only	with	the	
permission	of	the	Supreme	Court.

SUCCESSION REGIMES

24. What is the succession regime in your jurisdiction (for example, 
is there a forced heirship regime)? 

There	is	no	forced	heirship	regime	in	Bermuda.	The	Succession	Act	
may,	however,	determine	entitlement	to	a	deceased's	estate	that	is	
left	undisposed	through	whole	or	partial	intestacy	(see Question 28).	

Forced heirship regimes

25. What are the main characteristics of the forced heirship regime, 
if any, in your jurisdiction?

Avoiding the regime

There	is	no	forced	heirship	regime	in	Bermuda	(see Question 24).	

Assets received by beneficiaries in other jurisdictions

Not	applicable.

Mandatory or variable

Not	applicable.

Real estate or other assets owned by foreign nationals

26. Are real estate or other assets owned by a foreign national 
subject to your succession laws or the laws of the foreign 
national's original country? 

Bermuda	succession	law	applies	to	assets	located	in	Bermuda	(see 
Question 15).

27. Do your courts apply the doctrine of renvoi in relation to 
succession to immovable property? 

There	are	no	reported	cases	in	Bermuda	on	the	application	of	the	
doctrine	of	renvoi in	relation	to	succession	to	immovable	property.	

INTESTACY

28. What different succession rules, if any, apply to the intestate?

The	Succession	Act	1974	determines	the	order	of	succession	to	the	real	
and	personal	estate	of	a	deceased	on	a	whole	or	partial	intestacy.	The	
Succession	Act	1974	sets	out	various	intestacy	trusts	on	which	assets	
of	the	deceased	left	wholly	or	partially	undisposed	of	(by	will)	for	the	
deceased's	family,	starting	with	the	spouse	then	children	and	so	on	
through	the	deceased's	lineal	descendents.	Descendents	closest	in	
familial	degree	are	preferred	to	those	in	more	distant	familial	degree.

The	surviving	spouse	of	an	intestate	(if	any)	has	an	absolute	entitle-
ment	to	any	"personal	chattels"	(as	defined	in	the	Succession	Act	
1974)	of	the	deceased.
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their provision under the intestacy rules?

Certain	individuals	can	challenge	the	dispositive	provisions	under	the	
intestacy	rules	on	the	grounds	that	they	do	not	provide	reasonable	finan-
cial	provision	for	the	beneficiary	bringing	the	challenge	(see Question 23).

TRUSTS

30. Are trusts (or an alternative structure) recognised in your 
jurisdiction? 

Type of trust and taxation

The	general	principles	of	Bermuda	trust	law	are	derived	from	English	com-
mon	law	and	equity	and	have	developed,	to	a	large	degree,	alongside	English	
trust	law.	Part	of	Bermuda's	trust	law	is	now	codified	by	statute	and	where	
Bermuda	trust	law	has	diverged	from	English	trust	law	it	has	been	almost	
exclusively	as	a	result	of	this	legislation,	such	as	the	Trustee	Act	1975	and	
in	particular,	the	Trusts	(Special	Provisions)	Act	1989	which	provides	for	
the	validity	and	establishment	of	non-charitable	purpose	trusts,	a	concept	
which	(barring	some	exceptions)	is	not	recognised	under	English	trust	law.

The	types	of	trust	established	under	Bermuda	law	vary	greatly,	but	
the	most	common	forms	are:

•	 Discretionary	trust.

•	 Charitable	trusts.

•	 Accumulation	and	maintenance	trust.

•	 Insurance	trust.

•	 Employees	benefit	trust.

•	 Pension	trust.

•	 Purpose	trust	(for	non-charitable	purposes).

•	 Unit	trust.

Bermuda	does	not	impose	any	taxes	on	income,	profits,	dividends,	
gifts	or	capital	gains	earned,	received	or	derived	by	trusts.

As	with	estates,	there	are	certain	documents	relating	to	trusts	that	
may	be	assessed	to	fixed	amounts	of	stamp	duty	(see Questions 7 and 
8).	Exemptions	to	the	assessment	of	stamp	duty	have	been	carved	out	
for	trust	documents	relating	to	the	transfer	or	disposition	of	assets	
which	are	not	Bermuda	property	(as	defined	in	the	Stamp	Duties	Act	
1976).	This	ensures	that	Bermuda-based	trusts	for	the	benefit	of	non-
Bermudians	(who	would	normally	not	hold	Bermuda	property	in	any	
event)	maintain	a	competitive	advantage	(in	terms	of	costs	of	admin-
istration	and	taxation	of	trust	funds)	over	trusts	in	other	jurisdictions.

Residence of trusts

The	residence	of	a	trust	is	generally	determined	by	its	governing	law.

Where	the	governing	law	of	a	trust	is	stated	to	be	that	of	Bermuda,	the	
courts	of	Bermuda	will	have	jurisdiction	in	relation	to	that	trust,	irrespec-
tive	of	whether	that	trust	has	any	or	no	significant	connection	to	Bermuda	
whether	(section 5, Trusts (Special Provisions) Act 1989):

•	 Through	trusteeship.

•	 The	composition	of	its	trust	fund.

•	 The	nationality	or	residence	of	the	settlor,	or	his	or	her	connection	
with	Bermuda.	

If	the	written	terms	of	the	trust	are	silent	on	the	governing	law,	the	trust	
is	governed	by	the	written	terms	of	the	trust	(section 6, Trusts (Special 
Provisions) Acts 1989).	In	determining	that	connection,	the	following	fac-
tors	must	be	taken	into	account	(section 6):

•	 The	place	of	residence	or	business	of	the	trustee.

•	 The	location	(situs) of	the	trust	property.

•	 The	place	of	administration	of	the	trust.

•	 The	objects	of	the	trust	and	the	places	where	they	are	to	be	fulfilled.

The	Supreme	Court	of	Bermuda	has	jurisdiction	over	a	trust	where	
any	of	the	following	circumstances	exist:

•	 A	trustee	is	resident	in	Bermuda.

•	 Trust	property	is	situated	in	Bermuda.

•	 The	administration	of	the	trust	is	carried	on	in	Bermuda.

•	 The	court	thinks	it	appropriate	to	exercise	jurisdiction	over	that	trust.

31. Does your jurisdiction recognise trusts that are governed by 
another jurisdiction's laws and are created for foreign persons?

Bermuda	recognises	trusts	that	are	governed	by	another	jurisdiction's	laws.

32. What are the tax consequences of trustees (for example, of an 
English trust) becoming resident in/leaving your jurisdiction?

There	are	no	tax	consequences	to	the	trustees	of	a	foreign	trust	becom-
ing	resident	in	or	leaving	Bermuda.	There	may	be	some	nominal	fixed	
stamp	duties	to	pay	on	documents	relating	to	the:

•	 Retirement	of	foreign	trustees	of	trusts	in	favour	of	either	
Bermudian	or	Bermuda	resident	trustees.

•	 Appointment	of	foreign	trustees	in	place	of	Bermudian	or	
Bermuda	resident	trustees.

33. If your jurisdiction has its own trust law:

•	 Does the law provide specifically for the creation of non-
charitable purpose trusts?

•	 Does the law restrict the perpetuity period within which 
gifts in trusts must vest, or the period during which 
income may be accumulated?

•	 Can the trust document restrict the beneficiaries' rights to 
information about the trust?

Purpose trusts

Bermuda	was	a	leader	in	the	enactment	of	legislation	to	permit	trusts	for	
non-exclusively	charitable	purposes	(Purpose	Trusts)	and	the	development	
and	promulgation	of	the	use	of	Purpose	Trusts,	particularly	in	the	commercial	
context.	The	legislation	providing	for	the	establishment	of	Purpose	Trusts	is	
the	Trusts	(Special	Provisions)	Act	1989.	Purpose	Trusts	can	be	found	in	use	
in	many	commercial	transactions	and	arrangements,	including:



Co
un

tr
y 

Q
&

A

20				global.practicallaw.com/privateclient-mjg

MULTI-JURISDICTIONAL GUIDE

PRIVATE CLIENT

•	 Aircraft	and	other	asset	financing.

•	 Asset	ring-fencing.

•	 Liability	ring	fencing.

•	 Private	trust	company	structures.

Perpetuities and accumulations

Bermuda	abolished	the	 rules	against	perpetuities	and	accumula-
tions	for	trusts	formed	after	1	August	2009,	except	to	the	extent	that	
those	rules	apply	to	interests	in	land	in	Bermuda	(Perpetuities and 
Accumulations Act 2009).	The	rule	against	perpetuities	and	accumu-
lations	continues	to	apply	to	trusts	formed	before	1	August	2009,	
although	it	is	possible	to	bring	an	application	to	the	Supreme	Court	
of	Bermuda	to	extend	or	remove	the	applicable	trust	period.

Beneficiaries' rights to information

The	Supreme	Court	of	Bermuda	has	inherent	jurisdiction	to	supervise	
the	administration	of	a	trust.	Alongside	the	beneficiary's	right	to	hold	a	
trustee	to	account	for	the	management	and	investment	of	the	trust	this	
might	be	thought	to	make	it	quite	difficult	to	restrict	a	beneficiary's	right	
to	request	and	obtain	information	on	the	administration,	management	
or	investment	of	the	trust	fund	by	express	provision	in	the	trust	deed.	

It	was	recently	held,	however,	that	a	carefully	worded	and	rather	restric-
tive	(from	the	perspective	of	the	beneficiary)	trust	information	disclo-
sure	clause	was	valid,	obstructing	a	beneficiary's	path	to	obtaining	
information	without	the	assistance	of	either	a	protector	or	the	courts	
(In The Matter of a Trust [2013] SC ( Bda) 16 Civ (12 March 2013)).	This	
case	is	currently	before	the	Supreme	Court	on	appeal,	and	a	decision	
is	expected	to	be	rendered	in	early	2014.

34. Does the law in your jurisdiction recognise claims against trust 
assets by the spouse/civil partner of a settlor or beneficiary on 
the dissolution of the marriage/partnership?

A	trust	validly	created	under	the	laws	of	Bermuda	can	only	be	set	aside	
in	accordance	with	the	laws	of	Bermuda,	irrespective	of	the	laws	or	
judgments	of	other	jurisdictions,	including	those	related	to	heirship	
rights	and	personal	relationships	(including	divorce)	(section 11, Trusts 
(Special Provisions) Act 1989).

35. To what extent does the law of your jurisdiction allow trusts 
to be used to shelter assets from the creditors of a settlor or 
beneficiary?

The	following	general	rules	apply:

•	 The	assets	of	a	trust	are	not	available	to	satisfy	the	claims	of	a	
creditor	of	the	settlor	or	any	beneficiary	of	the	trust.

•	 Any	assets	transferred	to	a	trust	are	not	available	to	satisfy	
the	claims	of	a	creditor	of	the	person	who	made	the	transfer	of	
assets	to	the	trust.	

However,	an	"eligible	creditor"	can	bring	proceedings	within	six	years	of	
any	transfer	made	with	the	"requisite	intention"	(generally	meaning	an	
intention	to	put	those	assets	beyond	the	reach	of	creditors)	to	set	aside	
the	transfer	(Part IV A, Conveyancing Act 1983; for definitions of eligible 
creditor and requisite intention see Part IV A).	It	is	necessary	to	prove,	on	
the	balance	of	probabilities,	that	when	a	transferor	transferred	assets	

to	a	trust,	he	or	she	did	so	with	the	requisite	intention.	If	the	creditor	
bringing	the	action	was	not,	at	the	time	of	the	transfer,	a	person	to	
whom	the	transferor	owed	any	obligation,	the	court	must	be	satisfied	
that	the	creditor	was	reasonably	foreseeable	by	the	transferor	as	a	
person	to	whom	the	transferor	may	owe	an	obligation	in	the	future.

OWNERSHIP AND FAMILIAL RELATIONSHIPS

Co-ownership

36. What are the laws regarding co-ownership and how do they 
impact on taxes, succession and estate administration?

Overview of co-ownership

Generally,	property	in	Bermuda	can	be	held	in	varying	forms	of	co-
ownership,	such	as:

•	 Joint	tenancy.

•	 Tenancy-in-common.

•	 Life	interests	with	attendant	interests	in	remainder.	

Each	form	of	co-ownership	brings	different	implications	for	estate	
planning	and	ultimately	determines	the	likelihood	of	stamp	duty	being	
assessed	on	the	value	of	that	property	on	the	issuance	of	a	Grant	of	
Probate	or	Letters	of	Administration.	Generally,	co-ownership	by	way	
of	joint	tenancy	is	the	most	effective	form	of	co-ownership	in	terms	of	
avoiding	estate	stamp	duty.	

Joint tenancy

Joint	tenancy	is	effective	in	avoiding	estate	stamp	study,	primarily	
because	when	one	joint	tenant	owner	of	a	property	dies	leaving	a	sur-
viving	joint	owner	or	owners,	the	title	(both	legal	and	beneficial)	of	the	
deceased's	joint	interest	passes	automatically	to	the	survivor(s)	without	
the	need	to	obtain	a	Grant	of	Probate	or	Letters	of	Administration.	If,	
however,	the	deceased	joint	tenant	owner	leaves	other	assets	within	
his	estate	requiring	a	Grant	of	Probate	or	Letters	of	Administration	
to	pass	title	to	the	beneficiaries,	the	extent	of	any	property	owned	
in	joint	tenancy	with	others	must	be	disclosed	in	the	application	for	
the	grant,	the	value	of	which	is	taken	to	be	the	market	value	of	the	
property	at	the	date	of	the	deceased	joint	owner's	death	divided	by	

ONLINE RESOURCES
Bermuda Laws Online (BLO)

W	www.bermudalaws.bm/default.aspx

BLO	is	a	database	of	Bermuda’s	statutes	and	statutory	instru-
ments.	It	contains	both	consolidated	laws	and	annual	laws	from	
1993.	It	is	maintained	by	the	government	and	kept	up-to-date.

Bermuda Judiciary

W	www.gov.bm/portal/server.pt?open=512&objID=204&mode=	
				2&in_hi_userid=2&cached=true

Official	page	of	the	Bermuda	Judiciary,	which	is	maintained	by	
the	government	and	kept	relatively	up-to-date.	The	website	
provides	a	general	introduction	to	Bermuda’s	court	system,	as	
well	as	more	detailed	information	for	the	public	and	lawyers.

Co
un

tr
y 

Q
&

A



Country Q
&

A

global.practicallaw.com/privateclient-mjg				21

MULTI-JURISDICTIONAL GUIDE 

PRIVATE CLIENT

Country Q
&

Athe	number	of	joint	owners	of	the	property	at	that	time.	That	value	
falls	to	be	included	as	part	of	the	deceased's	dutiable	estate	(provided	
that	it	is	Bermuda	property)	even	though	it	passes	automatically	to	
the	surviving	joint	owners	and	does	not	devolve	in	accordance	with	
his	will	or	the	intestacy	trusts.

Familial relationships

37. What matrimonial regimes in trust or succession law exist in 
your jurisdiction? Are the rights of cohabitees/civil partners in 
real estate or other assets protected by law? 

Bermuda	law	does	not	recognise	the	concept	of	a	common	law	or	same	
sex	and	does	not	confer	any	rights	on	such	persons	or	on	cohabitees.	
The	rights	of	any	such	persons	as	they	relate	to	real	estate	and	other	
assets	may	derive	from	areas	of	the	law	not	necessarily	relating	to	
succession	or	trusts	(in	the	usual	sense	of	inter vivos	trusts),	such	as	
rights	founded	in	contract	or	equity	(constructive	trust	and	proprietary	
estoppel).

38. Is there a form of recognised relationship for same-sex couples 
and how are they treated for tax and succession purposes?

See	Question 37.

39. How are the following terms defined in law: 

•	 Married?

•	 Divorced?

•	 Adopted?

•	 Legitimate? 

•	 Civil partnership?

Married

There	is	no	main	definition	of	the	term	"married".	It	is	referred	to	in	
the	following	legislation,	in	a	variety	of	different	contexts:

•	 Marriage	Act	1944.

•	 Matrimonial	Causes	Act	1974.

•	 Adoption	of	Children	Act	1963.

•	 Wills	Act	1988.

Divorced

See	above,	Married.

Adopted

There	is	no	formal	legal	definition	of	the	term	"adopted",	although	
section	14(1)	of	the	Adoption	of	Children	Act	effectively	defines	an	
adopted	child	as	a	child	who	was	not	born	to	the	adopter	but	stands	
in	relation	to	the	adopter	"exclusively	in	the	position	of	a	child	born	
to	the	adopter".

Legitimate

Bermuda	law	no	longer	recognises	the	concept	of	an	illegitimate	child	
and	so	all	natural	born	children,	whether	born	in	or	out	of	wedlock,	

are	legitimate	children	(arguably	the	concept	of	legitimate	children	
is	also	redundant)	(Children Amendment Act 2002).	

Civil partnership

See	Question 37.

Minority

40. What rules apply during the period when an heir is a minor? 
Can a minor own assets and who can deal with those assets 
on the minor's behalf?

The	age	of	majority	in	Bermuda	is	18	years	(Minors Act).	

A	minor	is	legally	incapable	of	holding	title	to	real	estate	in	Bermuda.	
Property	may	be	held	in	trust	for	a	minor	and	applied	for	his	or	her	
benefit	and/or	may	be	paid	to	his	or	her	parent	or	guardian	or	to	the	
minor	directly	if	he	or	she	has	reached	the	age	of	16	years.	The	receipt	
of	the	parent	or	guardian	of	the	minor	is	a	sufficient	discharge	to	the	
trustee	to	see	to	the	further	application	of	such	property.

CAPACITY AND POWER OF ATTORNEY

41. What procedures apply when a person loses capacity? Does your 
jurisdiction recognise powers of attorney (or their equivalent) 
made under the law of other jurisdictions?

Powers of attorney

Bermuda	law	recognises	powers	of	attorney.	Powers	of	attorney	can	be	
limited	in	scope	(for	example,	signing	a	conveyance	on	behalf	of	a	party	
who	will	be	abroad	and	unable	to	sign	it	at	the	requisite	time)	or	quite	
broad	and	extensive	in	scope,	authorising	the	attorney	to	do	almost	
anything	and	everything	on	behalf	of	the	donor	of	the	power	of	attorney.	

The	donor	of	a	power	of	attorney	must	have	requisite	capacity	to	grant	
a	valid	power	of	attorney.

A	regular	power	of	attorney	ceases	to	be	valid	on	a	subsequent	loss	of	
"legal	capacity"	(as	defined	in	the	Mental	Health	Act	1986)	of	the	donor	
of	the	power	of	attorney.	If	the	power	of	attorney	is	granted	to	endure	
throughout	the	subsequent	loss	of	legal	capacity	by	the	donor	(endur-
ing	power	of	attorney)	it	will	not	become	invalid	should	the	donor	then	
subsequently	lose	legal	capacity.

Receivership

In	the	absence	of	an	enduring	power	of	attorney	an	interested	person	can	
apply	to	the	Supreme	Court	of	Bermuda	for	an	order	under	the	Mental	
Health	Act	1986	to	be	made	the	receiver	for	a	person	who	has	lost	legal	
capacity	(patient)	to	manage	the	patient's	property	and	affairs.	A	person	
appointed	as	the	receiver	must	file	accounts	with	the	Court	annually	setting	
out	the	income	and	expenses	of	the	patient	and	the	extent	of	the	patient's	
remaining	property.	Significant	actions	proposed	to	be	taken	in	relation	
to	the	patient's	property	or	affairs	(for	the	sale	of	real	estate)	must	first	be	
approved	by	the	Supreme	Court	of	Bermuda.	

While	receivership	is	certainly	an	available	option	should	a	person	lose	legal	
capacity	and	not	have	previously	granted	a	valid	enduring	power	of	attorney,	
the	process	to	obtain	receivership	can	be	cumbersome	and	expensive.	The	
granting	of	an	enduring	power	of	attorney	is	generally	preferable.
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PROPOSALS FOR REFORM

42. Are there any proposals to reform private client law in your 
jurisdiction? 

At	present	there	are	significant	efforts	being	made	in	several	quarters	and	
in	collaboration	(through	the Society	of	Trust	and	Exchange	Practitioners	
(STEP)	Bermuda,	the	Bermuda	Business	Development	Corporation	and	
the	Bermuda	Association	of	Licensed	Trustees)	to	undertake	a	com-
prehensive	review	of	Bermuda's	trust	and	estate	planning	laws	with	a	
view	to	enhancing	and	improving	those	areas	where	it	is	felt	necessary.	
Bermuda's	approach	to	legislative	change	in	this	area	has	been	quite	
measured	and	considered.	It	is	likely	that	certain	changes	to	the	Trustee	
Act	1975,	the	Children	Act	2002	and	the	Perpetuities	and	Accumulations	
Act	1989	will	be	made	in	the	near	future,	together	with	the	introduction	
of	some	hybrid	form	of	company	akin	to	a	foundation,	although	there	
is	debate	as	to	whether	a	Bermuda	Foundation	will	enhance	Bermuda	
as	an	offshore	trust	jurisdiction	and	financial	centre.

Professional qualifications.	Bar	of	England	and	Wales	and	Bermuda	
Bar,	1995

Areas of practice.	Private	client;	trusts;	wills;	estate	planning;	estates	
and	real	property	transactions.

Professional qualifications.	 Bar	 of	 England	 and	Wales	 (Middle	
Temple),	1990;	Bermuda	Bar,	1992

Areas of practice.	Private	client;	estate	planning;	wills;	international	
and	domestic	trusts	and	probate.
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Lending and taking security in Bermuda: 
overview 
Peter	DA	Martin	and	Jennifer	Haworth
MJM	Limited global.practicallaw.com/5-504-3129

OVERVIEW OF THE LENDING MARKET

1. What have been the main trends and important developments 
in the lending market in your jurisdiction in the last 12 months? 

The	recent	downturn	in	the	global	economy	has	decreased	the	level	
of	business	activity	in	the	lending	market	in	Bermuda.	In	response,	
lenders	have	been	renegotiating	and	extending	loans,	and	protecting	
their	security	positions.	

Lenders	have	also	been	enforcing	their	security.	A	number	of	major	hotel	
and	property	development	businesses	have	been	placed	in	receivership	
in	the	past	12	months,	and	there	has	also	been	a	marked	increase	in	
the	number	of	actions	to	enforce	mortgages	over	residential	property.	
This	latter	development	has	highlighted	the	fact	that	under	current	
Bermuda	law	it	is	time-consuming	and	expensive	(and	often	difficult)	
to	enforce	claims	against	individuals,	partnerships	and	trusts.	This	
has	resulted	in	proposals	for	law	reform	(see Question 29, Reform).	

This	chapter	concerns	security	matters	relating	to	companies	regulated	
by	the	Companies	Act	1981	(Companies	Act).	There	are	three	broad	
company	categories:

•	 Local companies. These	provide	goods	or	services	in	the	local	
marketplace	to	Bermudians.	They	are	subject	to	ownership	and	
control	restrictions.	

•	 Exempted companies. These	are	not	permitted	to	conduct	busi-
ness	in	the	local	marketplace	except	in	limited	circumstances	or	
under	a	licence	issued	on	application	to	the	Minister	of	Finance	
(MOF).	The	majority	of	foreign-owned	companies	that	are	incor-
porated	in	Bermuda	are	registered	as	exempted	companies.	

•	 Overseas or permit companies. These	are	foreign	companies	
that	are	entitled	to	do	business	in	Bermuda	under	a	permit	
issued	by	the	MOF.

FORMS OF SECURITY OVER ASSETS 

Real estate 

2. What is considered real estate in your jurisdiction? What are the 
most common forms of security granted over it? How are they 
created and perfected (that is, made valid and enforceable)?

Real estate

Real	estate	is	comprised	of:

•	 Land,	including	land	covered	by	water.

•	 Immovable	items	located	on	land,	for	example:

	- buildings;

	- pools;

	- fixtures;

	- walls;

	- fences;	and

	- improvements.

•	 Any	estate,	interest,	right	or	easement	in	or	over	any	land	or	
building.

Title	 to	 land	 is	unregistered.	Bermuda	has	passed	 the	Land	Title	
Registration	Act	2011	which	will	introduce	a	system	of	registration,	
but	the	legislation	is	not	yet	in	force.	Estates	in	land	include	freehold	
and	leasehold.	Leases	can	be	long	(typically	99	or	999	years)	or	short	
(typically	three	to	five	years).	

Specific	rules	apply	to	companies	acquiring	land	in	Bermuda:

•	 A	local	company	can:

	- acquire	and	hold	land	in	Bermuda	if:

	- permitted	to	do	so	under	its	memorandum	of	association;

	- it	has	obtained	the	MOF's	authorisation;	and

	- the	acquisition	or	holding	is	required	for	the	purpose	of	the	
company's	business.

	- enter	into	a	lease	of	land	in	Bermuda:

	- for	a	term	not	exceeding	50	years,	provided	that	land	is	
required	for	the	purpose	of	the	company's	business;	or

	- for	a	term	not	exceeding	21	years,	with	the	MOF's	consent,	
to	provide	accommodation	or	recreational	facilities	for	its	
officers	and	employees.

•	 Generally,	exempted	companies	cannot	acquire	land	in	Bermuda	
without	the	MOF’s	permission	(Companies Amendment Act 
2014).	Exempted	companies	can	enter	into	leases	not	exceeding	
50	years	for	business	purposes	or,	with	the	MOF's	consent,	for	
a	term	not	exceeding	21	years	to	house	employees	and	officers	
(section 129, Companies Act).

Common forms of security

The	following	forms	of	security	are	commonly	used:

•	 Legal mortgage. A	legal	mortgage	transfers	the	legal	interest	
from	the	borrower	(mortgagor)	to	the	lender	(mortgagee),	sub-
ject	to	the	borrower's	right	to	redeem	the	property.	The	lender	
holds	the	legal	title	and	the	borrower	retains	possession.

©	This	article	was	first	published	in	the	Finance	Multi-jurisdictional	Guide	2014/15	
and	is	reproduced	with	the	permission	of	the	publisher,	Thomson	Reuters.	The	law	is	stated	as	at	1	April	2014.
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•	 Equitable mortgage. An	equitable	mortgage	is	a	contract	that	
can	be	enforced	under	a	court's	equitable	jurisdiction.	The	bor-
rower	transfers	the	beneficial	or	equitable	interest	to	the	lender	
and	retains	the	legal	interest	and	possession.	

•	 Equitable charge. An	equitable	charge	does	not	involve	the	
transfer	of	the	legal	or	equitable	interest	in,	or	possession	of,	
property.	It	is	an	encumbrance	on	the	borrower's	property	giving	
the	lender	the	equitable	right	to	sell	the	property	for	payment.	A	
charge	can	be	either:	

	- fixed	(attaches	immediately	to	the	borrower's	asset);	or	

	- floating	(that	is,	a	charge	over	a	class	of	assets,	which	
can	later	"crystallise"	when	certain	events	occur)	and	can	
potentially	cover	a	rental	lease	forming	part	of	the	company's	
assets.

Formalities

The	following	formalities	must	be	complied	with:

•	 Legal mortgage. The	mortgage	must	be	created	by	a	deed,	and	
validly	executed	by	the	parties.	The	deed	attracts	stamp	duty	
(see Question 27, Documentary taxes).	The	deed	(and	prescribed	
memorandum	setting	out	the	mortgage	particulars)	must	be	
submitted	to	the	Office	of	the	Registrar	General	(section 1(1), 
Mortgage Registration Act 1786 (MRA)).	An	entry	is	made	in	the	
Book	of	Mortgages	maintained	by	the	Registrar	General	in	rela-
tion	to	land	and	the	deed	returned	with	the	registration	details	
noted	on	it.	Priority	is	governed	by	the	order	in	which	mortgage	
deeds	are	deposited	for	registration.	The	lender	then	holds	the	
title	deeds.

•	 Equitable mortgage.	The	mortgage	must	be	in	writing	(a	deed	
is	not	required).	It	is	commonly	created	by	a	memorandum	of	
deposit	of	deeds	outlining	the	terms	under	which	the	title	deeds	
are	deposited,	which	creates	the	equitable	mortgage.	All	other	
formalities	are	the	same	as	for	a	legal	mortgage.

•	 Charge.	The	charge	must	be	in	writing	and	registered	under	the	
MRA,	and	the	MRA	determines	the	charge's	priority.	Charges	
usually	must	be	registered	with	the	Registrar	of	Companies	
(ROC)	under	section	55	of	the	Companies	Act	to	protect	priority	
over	assets	relating	to	property	(such	as	lease	payments).

Most	mortgages	over	Bermuda	real	estate	are	held	by	Bermuda	banks.	

An	overseas	company	(which,	for	this	purpose,	includes	an	exempted	
company)	can	hold	a	mortgage	over	land	in	its	corporate	name	in	
the	same	way	as	a	local	company.	However,	if	the	total	sum	secured	
exceeds	BD$50,000,	the	MOF's	consent	is	required	(section 144(1), 
Companies Act).	If	the	overseas	company	takes	title	to	the	property	
as	part	of	the	enforcement,	the	land	must	be	sold	within	five	years	of	
taking	possession.	An	overseas	company	also	requires	the	approval	of	
the	MOF	to	enter	into	a	mortgage	or	charge	over	land,	as	the	company	
is	considered	a	restricted	person	(section 80, Bermuda Immigration 
and Protection Act 1956),	unless	the	company	is	either:

•	 Licensed	under	the	Banks	and	Deposit	Companies	Act	1999.

•	 A	non-resident	insurance	undertaking	under	the	Non-Resident	
Insurance	Undertaking	Act	1967.

Tangible movable property

3. What is considered tangible movable property in your 
jurisdiction? What are the most common forms of security 
granted over it? How are they created and perfected?

Tangible movable property

There	is	no	statutory	definition	of	tangible	property.	Common	law	
principles	determine	whether	something	is	tangible	personal	prop-
erty.	It	 is	generally	accepted	that	the	following	constitute	tangible	
movable	property:

•	 Machinery	and	equipment.

•	 Inventory.

•	 Consumer	goods.

•	 Aircraft.

•	 Ships.

Common forms of security

The	Companies	Act	defines	the	expression	"charge"	in	very	broad	terms,	
and	any	interest	created	in	property	by	way	of	security,	including	any	
mortgage,	charge,	assignment,	pledge,	lien	or	hypothecation	of	the	
assets	of	a	company	can	be	registered	with	the	ROC.	The	nature	of	
the	specific	tangible	movable	property	determines	the	most	suitable	
form	of	security:

•	 Equipment, machinery and inventory.	The	most	common	form	
of	security	for	machinery	and	equipment	is	a	fixed	charge	cre-
ated	by	a	debenture	or	a	general	security	agreement.	The	most	
common	form	of	security	for	inventory	is	a	floating	charge.

•	 Aircraft and aircraft engines.	Where	an	aircraft	is	registered	in	
Bermuda,	the	aircraft	and	the	aircraft	engines	can	be	mortgaged	
in	favour	of	a	secured	party.	To	register	an	aircraft,	it	must	be	
legally	or	beneficially	owned	or	chartered	by	a	qualified	person.	
Qualified	persons	include	bodies	incorporated	and	having	their	
principal	place	of	business	in	Bermuda.	Very	often,	exempted	
companies	are	incorporated	to	act	as	special	purpose	vehicles	
(SPVs)	to	own	aircraft	registered	in	Bermuda.	Security	usually	
takes	the	form	of	a	mortgage.	The	following	are	also	common:

	- assignments	of	any	charter	agreements,	insurances,	
warranties	or	aircraft	leases	relating	to	the	aircraft	(see 
Question 5).	In	addition,	the	borrower	usually	will	deliver	a	
deregistration	power	of	attorney	to	the	lender,	the	terms	of	
which	prohibit	the	borrower	from	deregistering	the	aircraft	
without	the	lender's	consent;

	- charges	over	the	shares	of	the	company	owning	an	aircraft;	
and

	- leasing	or	charter	by	demise	arrangements,	where	the	owner	
gives	control	and	possession	of	the	aircraft	to	the	charterer.	
The	charterer	then	becomes	responsible	for	all	responsibilities	
and	liabilities	associated	with	its	operation.

•	 Ships.	All	types	of	commercial	vessels	and	yachts	can	be	
registered	in	Bermuda	with	the	exception	of	commercial	fishing	
vessels.	Only	qualified	persons	can	register	ships	in	Bermuda,	
including	companies	incorporated	in	Bermuda,	the	UK,	a	UK	
possession	or	the	EU.	A	Bermuda-registered	ship	can	be	used	as	
security,	usually	through	a	ship	mortgage.
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The	following	rules	apply:

•	 Equipment, machinery and inventory.	Charges	by	Bermudian	
companies	over	Bermuda	property	do	not	need	to	be	registered	to	
be	valid	and	enforceable.	However,	the	date	of	the	registration	of	
security	documents	determines	the	priority	of	charges	or	mortgages	
or	other	security	documents,	and	therefore	they	are	usually	registered	
(see Question 24).	Most	charges	are	registered	at	the	ROC	under	sec-
tion	55	of	the	Companies	Act	for	a	local	or	exempted	company	and	
section	61	for	an	overseas	company	granting	security	over	Bermuda	
property.	The	following	must	be	filed	with	the	ROC:

	- an	original	of	the	security	document	(certified	copies	will	generally	
be	accepted);

	- a	Form	9	(particulars	of	a	mortgage	or	charge);	and

	- the	appropriate	fee	(see Question 27, Registration fees).

The	registration	is	effective	as	at	the	time	of	filing,	and	not	at	the	time	the	
certificate	of	registration	is	issued.	Special	registration	requirements	apply	
to	certain	assets	such	as	aircraft	and	ships	(see below).	

•	 Aircraft and aircraft engines.	The	Governor	of	Bermuda	maintains	
a	Register	of	Aircraft	under	the	Air	Navigation	(Overseas	Territories)	
Order	2007,	as	amended	(N/O	2007).	The	mortgage	can	be	regis-
tered	under	the	Mortgaging	of	Aircraft	and	Aircraft	Engines	Act	1999	
(Aircraft	Mortgage	Act)	on	the	Aircraft	Register	or	Aircraft	Engine	
Register,	as	applicable.	A	mortgage	registered	under	the	Aircraft	
Mortgage	Act	has	priority	over	an	unregistered	mortgage.	Where	
more	than	one	mortgage	is	registered	over	an	aircraft,	priority	is	
determined	according	to	the	times	that	they	were	registered	or	prior-
ity	notice	filed.

However,	the	lender	can	apply	to	file	a	priority	notice	with	the	Bermuda	
Department	of	Civil	Aviation	(BDCA)	in	advance	of	the	execution	and	
delivery	of	an	aircraft	mortgage	or	aircraft	engine	mortgage.	This	pro-
vides	notice	of	the	lender's	intention	to	file	a	mortgage.	If	a	mortgage	
is	entered	into	the	Aircraft	Register	or	Aircraft	Engine	Register	within	
14	days	of	the	priority	notice	being	filed,	the	mortgage	is	deemed	to	
have	priority	from	the	time	the	notice	was	registered.	Registration	
fees	are	payable	on	registration	of	a	mortgage	or	priority	notice	(see 
Question 27, Registration fees).	The	statutory	definition	of	"aircraft	
engine"	includes	all	parts,	equipment	and	data,	and	manuals	and	
records	relating	to	them.

If	the	aircraft	mortgage	grants	a	charge	over	assets	that	go	beyond	
the	scope	of	an	aircraft	or	aircraft	engine,	the	document	should	be	
registered	under	the	Companies	Act	to	protect	the	priority	over	those	
assets	(see	above).	Charges	over	shares	and	other	ancillary	security	
documents	are	generally	filed	with	the	ROC	to	protect	priority	(see 
Question 4).

In	leasing	transactions,	leasing	documents	are	filed	with	the	BDCA	and	are	
also	generally	registered	under	section	55	of	the	Companies	Act	at	the	ROC.

•	 Ships.	A	ship	mortgage	granted	over	a	Bermuda	registered	
vessel	must	be	in	the	statutory	form	set	out	in	the	Merchant	
Shipping	(Registration	of	Ships)	Regulations	2003	and	regis-
tered	with	the	Shipping	Register.	As	with	aircraft,	it	is	possible	
for	the	lender	to	deliver	a	notice	of	intention	to	take	a	ship	
mortgage	to	the	Registrar	of	Shipping	at	the	Department	of	
Maritime	Administration.	This	notice	will	protect	the	priority	of	
the	mortgage	for	a	30-day	period,	which	can	be	extended	for	an	
additional	30	days.	Priority	of	ship	mortgages	is	based	on	the	
timing	of	registration	or	notice	of	intention.

Share	charges	and	other	ancillary	security	documents	are	generally	
filed	with	the	ROC	to	protect	priority.	Filings	can	also	be	made	with	
the	ROC	of	mortgages	over	non-Bermudan	registered	ships.

The	documentation	for	a	leasing	or	charter	by	demise	structure	will	
vary,	and	registration	of	the	documents	will	depend	on	their	form.	
However,	they	will	usually	be	registered	at	the	ROC.

Financial instruments

4. What are the most common types of financial instrument over 
which security is granted in your jurisdiction? What are the most 
common forms of security granted over those instruments? 
How are they created and perfected?

Financial instruments

The	most	common	types	of	financial	instrument	over	which	security	is	
granted	are	shares	issued	by	privately	held	companies.

Common forms of security

Bermudian	companies	are	prohibited	from	issuing	bearer	shares.	The	most	
common	form	of	security	granted	over	certificated	shares	is	an	equitable	
mortgage.	Legal	mortgages	of	shares	are	rare	in	Bermuda	practice.

Where	shares	are	uncertificated,	it	is	generally	advisable	to	require	that	the	
shares	be	certificated	for	the	purposes	of	obtaining	an	equitable	mortgage,	
failing	which,	a	fixed	charge	may	be	taken	over	uncertificated	shares.

Where	a	Bermudian	company	gives	security	over	dematerialised	securi-
ties	traded	in	a	market	outside	Bermuda,	the	security	is	usually	created	
in	accordance	with	the	laws	of	the	place	where	the	securities	are	situated	
and	transferred.	If	the	dematerialised	securities	are	traded	electronically	
on	the	Bermuda	Stock	Exchange	(BSX)	within	the	Bermuda	Securities	
Depository	(BSD),	then	the	BSD	regulations	apply.	

All	securities	held	in	the	BSD	are	registered	in	the	name	of	BSD	Nominee	
Limited,	which	is	a	subsidiary	of	the	BSX.	All	of	the	Bermuda	banks	are	
member	participants	in	the	BSD	("Member	Banks").	When	a	Member	
Bank	proposes	to	make	a	loan	secured	by	the	security	provider's	interests	
in	securities	held	within	the	BSD,	the	security	provider	as	beneficial	owner	
("BO")	will	instruct	its	broker	to	deliver	the	relevant	securities	within	the	
BSD	to	the	Member	Bank	as	custodian	on	an	intra-member	basis.

The	BO	will	also	grant	the	Member	Bank	authority	to	sell	the	securities	
on	an	event	of	default,	and	thereby	realise	its	security.	For	its	part,	the	
Member	Bank	as	custodian	will	agree	to	re-deliver	the	securities	to	the	
BSD's	broker	when	the	BO	discharges	its	obligations	to	the	Member	Bank.

Formalities

It	is	not	mandatory	for	Bermuda	law	to	govern	a	charge	over	the	shares	
of	a	Bermudian	company,	although	it	is	recommended.	A	charge	over	
shares	governed	by	Bermuda	law	will	typically	be	executed	as	a	deed.	
A	share	charge	generally	requires	the	delivery	of	ancillary	documents	to	
the	chargee,	including:

•	 Executed	but	undated	share	transfer	forms	and	share	certificates.

•	 Undated	letters	of	resignation,	letters	of	authority,	and	powers	
of	attorney	from	the	directors,	and	an	irrevocable	proxy	from	the	
shareholder.

•	 Evidence	of	approval	of	the	directors	of	the	company	whose	shares	
are	being	charged,	if	the	bye-laws	of	that	company	so	require.	
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•	 Certified	copies	of	directors'	resolutions	approving	the	granting	of	the	
charge.

•	 An	undertaking	from	the	company,	in	the	form	of	a	deed,	that	it	will	
register	the	share	transfer	form.

Share	charges	generally	are	registered	with	the	ROC	to	protect	priority.

Except	in	the	case	of	shares	listed	on	an	appointed	stock	exchange,	prior	
permission	must	be	obtained	from	the	Bermuda	Monetary	Authority	(BMA)	
for	the	transfer	of	shares	of	an	exempted	company	or	a	local	company	owned	
by	a	non-Bermudian.	However,	the	BMA	has	granted	a	general	permission	
under	the	Exchange	Control	Regulations	1973	for	the	granting	of	a	charge	to	
a	licensed	bank	or	licensed	lending	institution	in	Canada,	the	US,	Australia,	
EU	countries,	Bermuda,	Hong	Kong,	Singapore,	Norway,	Switzerland	and	
Japan	(Notice to the Public dated 1 June 2005).	This	permission	extends	to	
transfers	to	those	licensed	lenders	on	enforcement	of	the	charge.	

The	general	permission	does	not	extend	to:

•	 Charges	over	shares	of	Bermuda	insurance	companies.

•	 Sales	by	the	licensed	lenders	to	third	parties	as	part	of	the	enforce-
ment	process.	

BMA	permission	is	not	required	where	the	securities	being	charged	either	do	
not	carry	the	right	to	vote	for,	or	appoint	one	or	more	directors	of	the	issuer,	
or	are	not	by	their	terms	convertible	into	securities	carrying	such	rights.

Claims and receivables

5. What are the most common types of claims and receivables 
over which security is granted in your jurisdiction? What are 
the most common forms of security granted over claims and 
receivables? How are they created and perfected?

Claims and receivables

The	benefit	of	contractual	rights	claims	under	insurance	policies	and	debts	
are	the	most	common	types	of	claim	or	receivable	over	which	security	is	
granted	in	Bermuda.	In	certain	limited	circumstances,	it	is	possible	to	assign	
a	cause	of	action.	However,	in	practice,	these	assignments	are	very	rare	
because	of	the	public	policy	rules	against	maintenance	and	champerty.	
The	proceeds	of	a	cause	of	action	can	be	assigned.

Contractual	rights	can	be	mortgaged	by	way	of	assignment,	and	an	"all	
assets"	debenture	will	typically	provide	a	mechanism	for	taking	security	over	
the	benefit	of	the	security	provider's	interest	in	specific	"material	contracts".	
In	addition,	rights	under	insurance	policies	and	the	proceeds	of	any	claims	
under	them	can	be	assigned.

In	both	instances,	the	assignment	is	perfected	by	giving	written	notice	of	
the	assignment	to	the	counterparty	of	the	material	contract	or	the	relevant	
insurer.	The	secured	creditor	may	also	require	that	its	interest	in	an	insurance	
policy's	proceeds	is	noted	on	the	policy	by	the	insurer.

Debts	can	be	mortgaged	by	way	of	assignment	where	the	secured	creditor	
becomes	the	owner	of	the	debt.	Alternatively,	debts	can	be	charged	where	
security	is	being	taken	over	a	large	pool	of	receivables,	in	which	case	the	
security	will	usually	take	the	form	of	a	floating	charge.

Common forms of security

Security	over	large	individual	debts,	such	as	inter-company	loans,	is	
usually	granted	through	a	mortgage	of	the	debt	effected	by	assign-
ment	to	the	secured	creditor,	with	a	proviso	for	reassignment	to	the	
mortgagor	when	the	secured	obligations	have	been	discharged.

Formalities

The	Supreme	Court	Act	1905	provides	that	a	legal	assignment	(an	
unconditional	assignment	of	the	debt	for	the	time	being	not	by	way	
of	charge	only)	can	be	made	by	giving	the	debtor	notice	in	writing	of	
the	assignment.	An	equitable	assignment	may	be	made	without	any	
requirement	for	notice	or	other	formalities.

A	legal	assignment	entitles	the	assignee	to	enforce	the	debt	directly	
against	the	debtor.	Where	there	has	been	an	equitable	assignment	the	
assignee	may	convert	it	into	a	legal	assignment	by	giving	the	debtor	
written	notice	of	the	assignment.	

Both	assignments	and	charges	are	generally	registered	with	the	ROC	
to	protect	the	second	creditor's	priority	(see Question 3, Formalities).	

Cash deposits

6. What are the most common forms of security over cash deposits? 
How are they created and perfected?

In	1990,	Bermuda	enacted	special	legislation	to	deal	with	the	uncertainty	
caused	by	the	decision	in	Re Charge Card Services Ltd [1987] Ch 150.	The	
Charge	and	Security	(Special	Provisions)	Act	1990	expressly	provides	
that	a	bank	can	take	security	over	its	own	indebtedness	to	its	customers.

Common forms of security

The	most	common	form	of	security	over	a	cash	deposit	is	a	"charge	back"	
where	a	bank	takes	security	over	cash	deposited	with	it,	or	otherwise	
over	indebtedness	that	it	owes	to	the	chargor.	A	charge	back	is	perfected	
by	attachment	without	further	act.

Where	security	is	created	over	a	deposit	with	a	Bermuda	bank	in	favour	
of	a	foreign	bank,	the	most	common	form	of	security	is	a	control	agree-
ment	where	the	Bermuda	bank	agrees	it	will	not	exercise	any	rights	of	
set-off	against	the	relevant	account,	and	will	not	permit	any	withdraw-
als	from	the	account	without	the	foreign	bank's	consent.	The	security	
provider	and	the	foreign	bank	will	agree	that	the	security	provider	is	not	
permitted	to	make	withdrawals	from	the	relevant	account	or	otherwise	
exercise	any	of	its	rights	as	beneficial	owner	of	the	cash	deposit	until	
the	secured	obligations	have	been	discharged.	The	result	is	that	the	
security	provider's	cash	deposit	becomes	a	"flawed	asset".

Formalities

Charges	over	deposits	are	normally	 registered	with	 the	ROC	 (see 
Question 3, Formalities).

Intellectual property

7. What are the most common types of intellectual property over 
which security is granted in your jurisdiction? What are the most 
common forms of security granted over intellectual property? 
How are they created and perfected?

Intellectual property

Security	is	commonly	granted	over	a	very	broad	range	of	so-called	intel-
lectual	property	rights	and	quasi-property	rights.	However,	Bermuda	
law	only	recognises	three	traditional	categories	of	intellectual	property	
as	having	personal	property	status:

•	 Patents.	

•	 Trade	marks,	and	copyright	and	design	rights.

•	 Licences	in	respect	of	trade	marks,	and	copyright	and	design	rights.	
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AMore	modern	forms	of	"colloquial"	intellectual	property,	such	as	trade	
secrets	and	internet	domain	names	are	not	strictly	intellectual	property.

The	relevant	legislation	is	contained	in:

•	 The	Patents	and	Designs	Act	1930.	

•	 The	Trade	Marks	Act	1974.	

•	 The	Copyright	and	Designs	Act	2004.	

Trade	marks	and	patents	are	registrable	in	Bermuda,	whereas	copyrights	
are	not.	However,	unregistered	trade	marks	and	patents	are	supported	by	
the	common	law	torts	of	passing	off	and	unfair	competition,	and	the	law	
relating	to	confidential	information	and	trade	secrets.

Common forms of security

When	dealing	with	registered	intellectual	property,	security	will	usually	be	
taken	in	the	form	of	a	fixed	charge.	Lenders	seeking	security	over	unregis-
tered	intellectual	property	of	significant	value	will	normally	do	so	by	way	
of	a	legal	mortgage.

When	the	intellectual	property	does	not	have	significant	value,	the	normal	
practice	is	to	take	security	by	way	of	a	floating	charge	in	a	debenture	that	
covers	all	classes	of	the	company's	assets.

Formalities

As	a	general	rule,	the	security	agreement	that	creates	a	mortgage	or	charge	
over	intellectual	property	is	executed	as	a	deed.	The	security	should	be	
registered	with	the	ROC	to	protect	priority	(see Question 3, Formalities).	
In	the	case	of	trade	or	service	marks,	it	is	not	statutorily	required	that	the	
security	agreement	be	registered.	However,	the	Registrar	General	recom-
mends	that	such	agreements	are	recorded	on	the	register	maintained	at	
the	Intellectual	Property	Office	(a	division	of	the	Registry	General)	against	
the	registered	number	of	the	trade	or	service	mark.

Problem assets

8. Are there types of assets over which security cannot be granted 
or can only be granted with difficulty? Which assets are difficult 
or problematic when security is granted over them?

There	are	no	particular	types	of	property	over	which	security	cannot	
be	granted.

Future assets

Security	can	be	granted	over	future	assets.	It	is	possible	to	create	a	
fixed	charge	over	specifically	identified	future	assets,	provided	that	
safeguards	are	put	 in	place	to	ensure	that	when	the	future	assets	
come	into	existence,	the	assets	are	under	the	control	of	the	chargee.	
Generally,	it	will	not	be	possible	to	create	a	fixed	charge	over	all	future	
property,	and	it	is	likely	that	only	a	floating	charge	will	be	available.

Fungible assets

Taking	security	over	fungible	tangible	assets	requires	that	the	assets	
be	appropriated	to	the	agreement.	It	is	possible	to	take	charge	over	a	
class	of	assets,	even	where	those	assets	are	pooled	and	later	changed,	
provided	that	the	chargee	has	a	sufficient	degree	of	control	over	the	
changes	and	has	the	ability	to	decide	that	changes	will	not	be	made	
to	the	asset	pool.	To	take	effective	security	over	a	company's	intangible	
fungible	assets	it	is	necessary	to	identify	those	assets.

Other assets

Certain	assets	may	be	incapable	of	assignment,	for	example,	the	com-
pany's	rights	under	a	licence	granted	by	a	governmental	or	regula-
tory	body.	Certain	assets	may	contain	covenants	against	assignment	
without	third	party	consent.	

RELEASE OF SECURITY OVER ASSETS

9. How are common forms of security released? Are any formalities 
required?

The	security	provider	retains	the	equity	of	redemption	in	respect	of	the	
security	assets.	At	the	end	of	the	security	period,	when	the	secured	
creditor	is	satisfied	that	all	monies	and	other	obligations	owed	to	it	
by	the	borrower	and	the	security	provider	have	been	indefeasibly	dis-
charged	in	full,	the	security	will	cease	to	attach	to	the	security	assets	
and	the	secured	creditor	will	formally	release	the	security	provider	
from	all	of	its	obligations	and	undertakings	to	the	secured	creditor.

Normally,	the	relevant	security	document	expressly	states	that	the	
security	assets	will	be	released	from	the	security	at	the	end	of	the	
security	period	and	reassigned	to	the	security	provider.

Formalities

Normally,	the	release	of	the	security	is	recorded	in	a	deed	of	release.	
Where	the	charge	has	been	registered	in	the	register	maintained	by	
the	ROC,	there	is	no	requirement	that	the	charge	be	de-registered,	but	
the	security	provider	will	want	to	ensure	that	the	register	is	updated	
to	show	that	the	relevant	property	is	no	longer	encumbered.	If	the	
ROC	is	satisfied	that	the	debt	has	been	discharged	or	that	any	part	
of	the	security	assets	has	been	released	from	the	charge,	he	can	enter	
a	memorandum	of	satisfaction	in	the	register	of	charges.	Typically,	
evidence	of	discharge	or	release	takes	the	form	of	a	confirmatory	letter	
from	the	relevant	secured	creditor.

SPECIAL PURPOSE VEHICLES (SPVS) IN SECURED 
LENDING

10. Is it common in your jurisdiction to take security over the shares 
of an SPV set up to hold certain of the borrower's assets, rather 
than to take direct security over those assets? 

SPVs,	for	example,	as	companies	or	special	purpose	trusts,	are	common	
where	specific	assets	(such	as,	ships	or	aircraft)	are	being	financed.	It	
is	also	common	to	establish	an	SPV	to	act	as	the	parent	company	to	a	
company	that	is	being	acquired.	This	allows	the	assets,	liabilities	and	
operations	relating	to	a	ship	or	an	aircraft	to	be	contained	in	one	entity.

In	those	circumstances,	the	lender	may	take	security	over	the	shares	
of	the	SPV	instead	of	taking	direct	security	over	the	assets.	However,	
it	is	more	common	for	a	lender	to	take	both	security	over	the	SPV's	
shares	and	direct	security	over	the	assets.
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QUASI-SECURITY

11. What types of quasi-security structures are common in 
your jurisdiction? Is there a risk of such structures being 
recharacterised as a security interest?

In	some	jurisdictions,	recharacterisation	as	security	may	result	in	secu-
rity	being	held	void	for	want	of	registration.	However,	this	does	not	
normally	arise	in	Bermuda	because	Bermuda	law	does	not	generally	
require	the	registration	of	security.	There	is	no	published	Bermuda	
case	law	on	the	issue	of	recharacterisation.	It	is	likely	that	Bermuda	
courts	would	follow	the	approach	taken	under	English	law	and	not	
recharacterise	properly	structured	transactions	for	sale	and	leaseback,	
title	retention,	factoring	or	hire	purchase.

Sale and leaseback

Sale	and	leaseback	transactions	are	not	common	in	Bermuda.

Factoring

Factoring	is	not	currently	used	in	the	Bermuda	lending	market.

Hire purchase

Hire	purchase	transactions	are	rare.	Bermuda	does	not	have	any	appli-
cable	consumer	credit	laws.

Retention of title

Retention	of	title	is	uncommon	in	Bermuda.	However,	it	is	used	with	
equipment	leases.	It	is	expected	that	Bermuda	courts	would	follow	
the	case	law	developed	by	English	courts,	except	where	English	case	
law	is	not	applicable	in	local	circumstances.

Negative pledge

A	covenant	by	a	company	not	to	encumber	its	property	does	not	create	
a	security	interest	in	any	of	the	company's	present	or	future	assets.	
However,	negative	pledges	are	sometimes	included	in	floating	charges;	
they	may	assist	the	lender	to	assert	the	priority	of	his	security	inter-
est	against	another	lender	who	takes	security	over	those	assets	with	
notice	of	the	negative	pledge.	It	is	unlikely	that	this	would	be	effective	
against	an	interest	that	takes	priority,	such	as	a	fixed	charge	because:

•	 There	is	no	requirement	to	register	a	charge	or	negative	pledge.

•	 The	Companies	Act	does	not	provide	that	anyone	taking	security	
from	a	company	has	constructive	knowledge	of	the	matters	set	
out	in	the	registration	documents.

Other structures

No	other	structures	are	commonly	used	in	Bermuda.

GUARANTEES

12. Are guarantees commonly used in your jurisdiction? How are 
they created?

Guarantees	are	commonly	used	in	financing	transactions	in	Bermuda.	
The	borrower's	parent	company	or	shareholders	typically	give	guar-
antees	to	the	lender.	There	is	no	equivalent	in	Bermuda	to	the	English	
Statute	of	Frauds	1677,	and	no	requirement	that	a	guarantee	obligation	
be	evidenced	in	writing.

Guarantees	can	be	created	in:

•	 A	loan	or	facility	agreement,	provided	that	the	guarantor	is	also	
a	party	to	that	agreement.

•	 A	separate	document.	

The	guarantee	can	be	limited	to	a	pre-determined	maximum	amount	
or,	in	the	case	of	guarantees	given	by	regulated	entities	(for	exam-
ple,	insurance	companies),	by	reference	to	their	statutory	capital	and	
liquidity	requirements.

RISK AREAS FOR LENDERS

13. Do any laws affect the validity of a loan, security or guarantee 
(or the terms on which they are made or agreed)?

Financial assistance 

The	statutory	rule	against	financial	assistance	was	abolished	by	the	
Companies	Act	2011.

Corporate benefit

Generally,	a	Bermudian	company	can	(unless	 its	memorandum	of	
association	or	bye-laws	provide	otherwise):

•	 Grant	security	over	the	company's	assets	either	in	relation	to	its	
own	liabilities	or	the	liabilities	of	another	party	(including,	for	
example,	a	parent	company).

•	 Guarantee	the	debts	of	another	party.

However,	the	directors	of	the	company	must	exercise	their	powers	in	
the	best	interests	of	the	company.	When	meeting	to	consider	a	trans-
action,	the	directors	should	specifically	discuss	and	form	a	view	as	to	
whether	the	proposed	transaction	is	in	the	company's	best	interests.	
The	minutes	of	the	meeting	should	reflect	that	discussion	and	view.	

Loans to directors

Loans	(or	guarantees	or	security	in	connection	with	loans)	to	the	fol-
lowing	are	prohibited	without	the	consent	of	shareholders	holding	
90%	of	the	voting	shares:

•	 Directors.

•	 Spouses	and	children	of	directors.

•	 Directors	of	certain	related	companies.

This	general	prohibition	does	not	apply	to	loans	or	guarantees	that	a	
company	gives	in	the	ordinary	course	of	its	business.	

Usury

Currently,	there	are	no	applicable	interest	limitation	laws	in	Bermuda.	

Others

There	are	insolvency	risks	concerning	fraudulent	preferences	and	float-
ing	charges	(see Question 22).

14. Can a lender be liable under environmental laws for the actions 
of a borrower, security provider or guarantor?

Lenders	cannot	be	liable	under	environmental	laws	simply	through	
holding	or	enforcing	security	over	real	property.
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ASTRUCTURING THE PRIORITY OF DEBTS

15. What methods of subordination are there?

Contractual subordination

Senior,	mezzanine	and	junior	secured	creditors	may	enter	a	priority	agree-
ment	or	inter-creditor	agreement	whereby	the	parties	agree	among	them-
selves	to	alter	the	priorities	of	their	secured	claims.	Contractual	subordination	
of	debt	is	also	possible.	

In	simple	subordination,	the	junior	creditor	agrees	not	to	make	a	claim	dur-
ing	the	debtor's	winding	up	until	all	unsecured	claims	have	been	satisfied.

Turnover	subordination	arrangements	are	more	favourable	to	the	senior	
creditor	than	simple	contractual	subordination.	In	turnover	subordination,	
the	junior	creditor	agrees	that	the	senior	creditor	is	beneficially	entitled	to	the	
junior	creditors'	claims,	and	amounts	due	to	the	junior	creditor	are	turned	
over	to	the	senior	creditor	until	the	senior	creditor's	claims	are	satisfied.	

Structural subordination

So-called	"structural	subordination"	is	also	possible	where	the	junior	credi-
tor	is	a	shareholder	of	the	borrower	rather	than	a	lender	to	the	borrower.	
This	type	of	arrangement	is	not	technically	a	subordination	arrangement,	
but	it	has	the	same	result.

Inter-creditor arrangements

Multi-bank	loans	often	involve	inter-creditor	arrangements	for	the	regulation	
of	the	respective	rights	of	the	lenders.	All	parties	to	be	regulated	should	
be	party	to	the	inter-creditor	agreement.	The	parties	to	an	inter-creditor	
agreement	will	normally	include:

•	 The	borrower.

•	 Any	guarantors.

•	 The	security	providers.

•	 The	security	trustee	on	behalf	of	the	lenders.

•	 The	intra-group	creditors	(in	cases	where	there	is	intra-group	lending	
by	members	of	the	borrower's	group).

The	terms	of	the	inter-creditor	agreement	typically:

•	 Record	the	order	of	priority	of	the	lenders	rights	as	secured	creditors.

•	 Govern	the	lenders'	rights	to	receive	any	payments	from	the	borrower	
prior	to	enforcement.

•	 Regulate	the	rights	of	individual	secured	creditors	to	enforce	any	
security	held	by	them	over	the	assets	of	the	borrower.

•	 Contain	undertakings	by	intra-group	lenders	that	until	the	senior	
secured	creditors	have	been	repaid	in	full,	they	will	not	take	any	
action	that	would	prejudice	the	interest	of	the	senior	secured	credi-
tors	including:

	- taking	any	action	to	wind	up	a	member	of	the	borrower	group,	or	
appoint	a	liquidator,	receiver	or	similar	person;

	- enforcing	any	security	in	respect	of	any	intra-group	debt;

	- taking	any	further	security	or	guarantee	in	respect	of	intra-group	
debt;

	- accepting	any	payment	(including	any	dividend	or	other	
distributions)	in	respect	of	intra-group	lending,	or	exercise	any	
right	of	set-off.	

DEBT TRADING AND TRANSFER MECHANISMS

16. Is debt traded in your jurisdiction and what transfer mechanisms 
are used? How do buyers ensure that they obtain the benefit 
of the security and guarantees associated with the transferred 
debt? 

It	 is	not	common	for	debt	to	be	traded	in	Bermuda.	To	the	extent	
that	it	happens,	it	is	done	by	way	of	assignment	and	the	appropriate	
consents	must	be	obtained	(see Question 5).	Registration	reflecting	
the	changes	should	also	be	filed	in	the	various	registries.

AGENT AND TRUST CONCEPTS

17. Is the agent concept (such as a facility agent under a syndicated 
loan) recognised in your jurisdiction? 

The	agency	concept	is	recognised	in	Bermuda.	The	agent	bank	is	often	
the	arranger	of	the	facility,	and	is	normally	chosen	by	the	syndicate	
members.	An	agency	arrangement	governed	by	foreign	laws	will	be	
recognised	by	Bermuda	courts.

Typically,	the	agent	acts	as	a	conduit	for	payments,	and	for	dissemina-
tion	of	information	to	syndicate	members.	In	a	pre-insolvency	situation,	
the	agent	bank	usually	represents	the	syndicate	members	in	dealing	
with	the	enforcement	of	the	lenders'	remedies.	On	the	liquidation	of	
the	debtor	company,	each	lender	bank	may	submit	proof	of	debt	or	the	
agent	bank	may	do	this	on	behalf	of	the	syndicate	members,	provided	
that	the	agent	bank	is	able	to	submit	a	proof	of	debt	on	its	own	account.

18. Is the trust concept recognised in your jurisdiction? 

The	concept	of	a	security	trustee	is	well	recognised	in	Bermuda.	Generally,	
only	the	security	trustee	can	enforce	the	security	on	the	creditors'	behalf,	
and	the	borrower's	individual	creditor	is	precluded	from	taking	independ-
ent	action	against	the	borrower.	By	virtue	of	the	UK	Recognition	of	Trusts	
Act	1987	(Overseas	Territories)	Order	1989,	trusts	from	other	common	
law	jurisdictions	and	certain	types	of	similar	concepts	that	apply	in	civil	
law	jurisdictions	generally	are	recognised	in	Bermuda.

ENFORCEMENT OF SECURITY INTERESTS AND 
BORROWER INSOLVENCY

19. What are the circumstances in which a lender can enforce its 
loan, guarantee or security interest? What requirements must 
the lender comply with?

The	circumstances	in	which	a	creditor	can	enforce	its	rights	and	security	
concerning	a	loan	are	governed	by	the	relevant	documents'	terms.	Some	
documents	provide	for	loans	to	be	payable	on	demand.	Others	provide	
that	loans	are	payable	at	the	expiry	of	the	term	set	out	in	the	loan	docu-
mentation	and	that	term	can	only	be	accelerated	on	default.	Events	of	
default	generally	include	failure	to	pay	or	comply	with	the	loan	agreement's	
other	specified	obligations,	and	the	occurrence	of	an	insolvency	event.

The	lender	generally	needs	to	give	notice	of	demand	or	default	before	
enforcing	its	security.	
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Methods of enforcement

20. How are the main types of security interest usually enforced? 
What requirements must a lender comply with? 

The	mechanism	for	enforcement	depends	on	the	remedies	contained	
in	the	security	documents:

•	 Powers of sale.	Mortgages	(over	land	or	other	assets)	or	charges	
generally	contain	powers	of	sale.	In	the	case	of	mortgages	over	
land,	the	Conveyancing	Act	provides	for	limited	rights	of	sale	
and	foreclosure.

•	 Appointment of receiver.	The	terms	of	the	security	may	enable	
the	lender	to	appoint	the	receiver.	Alternatively,	it	may	be	pos-
sible	to	apply	to	the	court	for	the	appointment	of	a	receiver.	

•	 Possession of assets.	A	lender	may	be	able	to	take	possession	
of	charged	assets	or	be	noted	as	the	registered	owner	in	the	case	
of	a	security	interest	over	shares	(see Question 5).	

The	best	enforcement	action	depends	on	the	particular	circumstances	
at	the	time.

Rescue, reorganisation and insolvency 

21. Are company rescue or reorganisation procedures (outside of 
insolvency proceedings) available in your jurisdiction? How do 
they affect a lender's rights to enforce its loan, guarantee or 
security?

A	 scheme	 of	 arrangement	 is	 available	 under	 section	 99	 of	 the	
Companies	Act	and	a	scheme	may	be	used	to	effect	the	reorganisa-
tion	of	a	company.	There	is	a	substantial	body	of	English	case	law	
on	schemes	to	effect	the	reorganisation	of	a	company	and	on	the	
relevant	provisions	of	the	Companies	Act.	Bermuda	applies	English	
law	principles	to	the	interpretation	and	implementation	of	schemes.

A	scheme	must	be	approved	by	a	75%	majority	in	value	and	a	num-
ber	majority	of	each	distinct	class	of	creditors	(and	shareholders,	if	
the	scheme	also	involves	shareholders)	and	sanctioned	by	the	court.

The	court	has	wide	powers	under	section	102	of	the	Companies	Act	to	
deal	with	various	ancillary	matters	under	the	scheme.	

22. How does the start of insolvency procedures affect a lender's 
rights to enforce its loan, guarantee or security?

The	start	of	insolvency	proceedings	against	a	Bermudian	company	
may	affect	a	creditor's	ability	to	enforce	 its	rights.	All	or	part	of	a	
transaction	may	be	attacked	as	constituting	a	fraudulent	conveyance	
or	a	fraudulent	preference.	In	certain	circumstances,	floating	charges	
can	also	be	attacked	(see Question 23).

23. What transactions involving loans, guarantees, or security 
interests can be made void if the borrower, guarantor or security 
provider becomes insolvent? 

Fraudulent preferences

Security	created	within	six	months	of	the	start	of	a	company's	wind-
ing	up	can	be	set	aside	on	the	application	of	the	liquidator	where	

the	purpose	of	creating	the	security	was	to	give	a	secured	creditor	
preference	over	other	creditors	(section 237, Companies Act).	Section	
237	cross-references	Bermuda's	bankruptcy	law	regime,	and	section	
47	of	the	Bankruptcy	Act	1989	reproduces	section	44	of	the	English	
Bankruptcy	Act	1914.	English	or	Commonwealth	cases	on	the	meaning	
and	effect	of	those	provisions	will	be	relevant	to	their	interpretation	
in	Bermuda	courts.	

The	start	of	the	winding	up	is	either:

•	 The	date	that	the	company	resolves	that	it	be	wound	up.

•	 If	there	is	no	such	resolution,	the	time	of	presentation	of	the	
petition	that	led	to	the	winding	up.

The	legislation's	intention	is	to	avoid	preferences	at	the	expense	of	
unsecured	creditors.	The	presence	of	"fraud"	on	the	company's	part	
or	the	person	who	is	being	preferred	is	not	required.	However,	 it	 is	
necessary	to	show	that	the	company's	"dominant	intention"	was	to	
prefer	one	creditor	over	other	creditors.	The	burden	of	proof	is	on	the	
liquidator,	although	the	court	can	draw	inferences	about	intention	from	
all	the	relevant	facts.	Payments	to	secured	creditors	are	normally	not	
preferences.	However,	the	granting	of	security	may	be	a	preferential	
transaction	that	can	be	set	aside	if	the	relevant	intention	exists.

Avoidance of floating charges

Floating	charges	that	are	created	within	12	months	before	winding	up	
commences	can	be	set	aside	(section 239, Companies Act).	This	provi-
sion	takes	automatic	effect,	and	is	not	dependent	on	the	liquidator	or	
creditor	applying	to	set	the	floating	charge	aside.	Floating	charges	are	
valid	if	the	creditor	provided	new	value	(cash	paid)	at	the	time	of,	or	in	
consideration	for,	the	security.	Otherwise,	they	are	void	to	the	extent	
that	the	creditor	did	not	provide	new	value,	unless	the	creditor	can	
prove	that	the	company	was	not	insolvent	at	the	time	of	the	charge.	
The	creditor	is	entitled	to	recover	interest	on	the	amount	of	money	
paid	to	the	company	at	a	statutory	rate.	

24. In what order are creditors paid on the borrower's insolvency?

Secured	creditors	with	fixed	charges	may	realise	their	security	outside	
the	winding	up	regime.	Secured	creditors	also	may	recover	the	full	
proceeds	of	realisation	without	deductions	other	than	for	enforcement	
expenses.	Other	creditors	are	usually	paid	in	the	following	order	on	
an	insolvency:

•	 Secured	creditors	with	fixed	charges.

•	 Preferred	creditors	set	out	in	section	236(1)	of	the	Companies	
Act,	including	the	government	and	municipalities'	claims	over	
taxes	and	rates.

•	 Employees,	for	up	to	BM$2,500	of	wages	or	salary	relating	
to	the	four	months	before	the	liquidation	or	winding	up,	and	
accrued	holiday	pay.

•	 All	amounts	due	in	respect	of:

	- contributions	payable	by	the	company	for	the	preceding	12	
months	under	the	Contributory	Pensions	Act	1970;

	- any	contract	of	insurance;

	- any	accrued	compensation;	or	

	- liability	for	compensation	under	the	Workmen's	
Compensation	Act	1965.
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•	 Secured	creditors	with	floating	charges.

•	 Unsecured	creditors.

The	ranking	of	subordinated	creditors	depends	on	the	nature	of	the	
subordination.	A	junior	secured	creditor	is	paid	after	a	senior	secured	
creditor,	but	before	unsecured	creditors.	However,	an	unsecured	sub-
ordinated	creditor	normally	ranks	after	other	general	unsecured	credi-
tors.	(See Question 13).

The	priority	of	security	depends	on	the	registration	date	of	the	security	
document,	priority	notice	or,	in	the	case	of	aircraft,	the	notice	of	inten-
tion	to	file	a	mortgage.	(See Questions 2 to 6.)

The	registration	of	security	is	not	mandatory	and	is	not	essential	to	
the	creation	of	valid	security	(see Questions 2 to 7).	On	insolvency,	the	
failure	of	a	secured	creditor	to	perfect	its	security	or	register	it	as	a	
charge	does	not	entitle	a	liquidator	to	have	the	security	set	aside	for	
the	benefit	of	the	company's	unsecured	creditors.	The	general	position	
is	that	registration	does	not	constitute	perfection	and	so	the	method	
of	perfection	for	a	particular	asset	class	is	a	matter	of	common	law.	
Where	a	creditor	has	failed	to	perfect	their	security,	there	is	a	risk	that	
a	subsequent	creditor	with	a	security	interest	in	the	same	asset	may	
be	able	to	achieve	priority	by	being	the	first	to	register	their	security	
as	a	"charge".

ONLINE RESOURCES
Bermuda Bar Association

W www.bermudabar.org

Description. The	Bermuda	Bar	Association	is	the	governing	body	for	the	legal	profession	in	Bermuda.	This	is	the	association’s	official	
website	and	it	is	kept	up-to-date.

The Bermuda Judiciary

W www.gov.bm/portal/server.pt?open=512&objID=204&mode=2&in_hi_userid=2&cached=true

Description. Official	page	of	the	Bermuda	Judiciary,	which	is	maintained	by	the	Government	and	kept	relatively	up-to-date.	The	website	
provides	a	general	introduction	to	Bermuda’s	court	system,	as	well	as	more	detailed	information	for	the	public	and	lawyers.

Supreme Court and Court of Appeal Judgments

W www.gov.bm/portal/server.pt?open=512&objID=204&&PageID=226633&mode=2&in_hi_userid=2&cached=true

Description. Official	site	for	Supreme	Court	and	Court	of	Appeal	cases.	The	website	is	maintained	by	the	government	and	kept	up-to-
date.	It	is	possible	to	access	full-text	judgments	from	2007.

Bermuda Laws Online (BLO)

W www.bermudalaws.bm/default.aspx

Description. BLO	is	a	database	of	Bermuda’s	statutes	and	statutory	instruments.	It	contains	both	consolidated	laws	as	amended	up	to	
25	February	2013	and	annual	laws	from	1993.	It	is	maintained	by	the	government	and	kept	up-to-date.

Bermuda Monetary Authority (BMA)

W www.bma.bm/SitePages/Home.aspx

Description. The	BMA	is	the	integrated	regulator	of	the	financial	services	sector	in	Bermuda.	Established	under	the	Bermuda	Monetary	
Authority	Act	1969,	the	BMA	supervises,	regulates	and	inspects	financial	institutions	operating	in	or	from	within	the	jurisdiction.	The	
website	is	kept	up-to-date.

Bermuda Parliament

W www.parliament.bm

Description. Official	website	of	the	Bermuda	Parliament.	The	website	is	kept	up-to-date.	

Bermuda Registrar of Companies (ROC)

W www.roc.gov.bm

Description. This	website	provides	on-line	applications	for	service	providers	and	companies	currently	doing	business	in	Bermuda.	It	is	
maintained	by	the	government	and	kept	relatively	up-to-date.
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On	insolvency,	secured	creditors	with	fixed	charges	have	priority	over	
all	other	secured	and	unsecured	creditors	(see above).	Registration	
affects	priority	between	secured	lenders.	If	no	secured	creditor	has	
registered	their	security,	priority	is	determined	by	the	time	of	creation.

CROSS-BORDER ISSUES ON LOANS

25. Are there restrictions on the making of loans by foreign lenders 
or granting security (over all forms of property) or guarantees 
to foreign lenders? 

Non-Bermudian	companies	are	generally	not	permitted	to	own	real	
estate	in	Bermuda	and	may	require	certain	permissions	to	own	shares	
in	a	Bermudian	company	(see Questions 2 to 4).

26. Are there exchange controls that restrict payments to a 
foreign lender under a security document, guarantee or loan 
agreement?

There	are	currently	no	restrictions	in	Bermuda	on	the	making	of	pay-
ments	by	a	company	(local	or	exempted)	to	a	foreign	lender	under	a	
security	document,	guarantee	or	loan	agreement,	and	exempted	com-
panies	have	never	been	subject	to	foreign	currency	controls.	Bermuda's	
exchange	control	legislation	has	not	been	repealed.

TAXES AND FEES ON LOANS, GUARANTEES AND 
SECURITY INTERESTS

27. Are taxes or fees paid on the granting and enforcement of a 
loan, guarantee or security interest? 

Documentary taxes 

The	Stamp	Duties	(International	Business	Relief)	Act	1990	abolished	stamp	
duty	on	most	documents	(including	loan	and	security	documents)	executed	
by	"international	businesses"	(including	exempted	and	overseas	compa-
nies).	However,	this	exemption	does	not	extend	to	stamp	duty	payable	
on	instruments	involving	Bermuda	real	estate.	

A	legal	mortgage	attracts:

•	 Stamp	duty	at	the	rate	of	0.25%,	where	the	sum	secured	is	no	more	
than	BM$400,000.

•	 Stamp	duty	at	the	rate	of	0.5%,	where	the	sum	secured	is	more	
than	BM$400,000.	

Local	companies	are	liable	for	stamp	duty	on	the	execution	of	most	docu-
ments	unless	the	relevant	transaction	can	be	brought	within	the	relatively	
narrow	statutory	exemptions	in	section	46(c)	of	the	Stamp	Duties	Act	1976.	

Registration fees

The	following	registration	fees	are	payable	for	a	charge	against	a	com-
pany	at	the	ROC:

•	 Over	exempted	or	overseas	companies.	BM$328	where	the	amount	
secured	is	less	than	BM$1	million;	and	BM$574	where	the	amount	
secured	is	greater	than	BM$1	million	(sections 55 and 61, Companies 
Act).

•	 Over	local	companies:	BM$164.

The	fee	for	the	priority	notice	with	the	BDCA	is	BM$80.	The	fees	for	
registration	of	an	aircraft	mortgage:

•	 Where	the	amount	secured	by	the	mortgage	does	not	exceed	
BM$5	million,	the	fee	is	BM$200.

•	 Where	the	amount	secured	by	the	mortgage	does	not	exceed	
BM$20	million,	the	fee	is	BM$400.

•	 Where	the	amount	secured	by	the	mortgage	does	exceed	
BM$20	million,	the	fee	is	BM$800.

Notaries' fees

Stamp	duty	in	the	amount	of	BM$25	is	payable	on	all	notarial	acts,	
except	for	protests	on	bills	of	exchange	or	promissory	notes.	If	there	
are	exhibits	to	the	document,	an	additional	BM$25	must	be	affixed	
to	each	exhibit.

28. Are there strategies to minimise the costs of taxes and fees on 
the granting and enforcement of a loan, guarantee or security 
interest?

Stamp	duty	generally	is	not	payable	when	security	is	granted	over	the	
assets	of	an	exempted	company,	so	there	is	no	need	to	structure	a	
transaction	to	minimise	Bermuda	tax	consequences	(see Question 27, 
Documentary taxes).	Where	local	companies	are	granting	security,	there	
may	be	ways	to	minimise	the	stamp	duty	payable,	such	as	using	one	
composite	security	document	to	cover	various	assets	(see Question 17).	

It	is	also	possible	to	minimise	registration	fees	by	using	a	single	docu-
ment	(see Question 27, Registration fees).	However,	registration	fees	are	
not	usually	a	material	issue	in	determining	the	structure	of	security	
arrangements.

REFORM

29. Are there any proposals for reform? 

As	noted	above,	the	increase	in	enforcement	activity	by	lenders	has	
resulted	in	a	number	of	proposals	for	law	reform.	Consideration	is	
being	given	to	the	introduction	of	charging	orders,	modelled	on	the	
UK	Charging	Orders	Act	1979.	A	Bermuda	partnership	may	elect	for	
legal	personality	at	the	time	of	its	formation,	and	consideration	is	
also	being	given	to	the	creation	of	a	registration	system	for	charges	
over	property	owned	by	partnerships	with	legal	personality,	which	
would	facilitate	the	introduction	of	more	appropriate	procedures	for	
the	enforcement	of	security	against	partnerships.
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Professional qualifications.	Bar	of	England	and	Wales	(Gray’s	Inn),	
1983;	Bermuda	Bar,	1984

Areas of practice.	Banking	and	international	financial	transactions;	
re-structuring;	shareholder	disputes;	M&A.

Non-professional qualifications.	MSc	in	Human	Rights,	London	School	
of	Economics,	2006

Languages.	English

Publications.	Chapter	7:	Shareholders:	Majority	Rule	and	Minority	
Rights	Under	Bermuda	Company	Law,	in	Offshore Commercial Law 
in Bermuda	(Kawaley,	Ian	C.	(Ed),	London:	Wildy,	Simmonds	&	Hill	
Publishing,	2013;	Mergers	and	Acquisitions	(Bermuda):	Getting the 
Deal Through (2012).

Professional qualifications.	Bar	of	England	and	Wales	(Lincoln’s	Inn),	
2005;	Bermuda	Bar,	2006;	Associate	Member	Chartered	Institute	of	
Arbitrators	

Areas of practice.	Litigation	and	dispute	resolution;	mortgage	enforce-
ment;	insolvency;	employment;	public	law.

Non-professional qualifications.	BA(Hons)	in	Political	Science,	Mount	
Allison	University	(Canada),	2002

Languages.	English
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