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Getting the Deal Through is delighted to publish
the fully revised and updated fifteenth edition
edition of Telecoms and Media, a volume

in our series of annual reports that provide
international analysis in key areas of law and
policy for corporate counsel, cross-border legal
practitioners and business people.

Following the format adopted throughout the
series, the same key questions are answered
by leading practitioners in each of the 43
jurisdictions featured. This year’s edition

also benefits from an expanded overview
section, with two new chapters covering
Network Sharing, and Convergence in the US
Telecommunications and Media Industry.

Every effort has been made to ensure that
matters of concern to readers are covered.
However, specific legal advice should always be
sought from experienced local advisers. Getting
the Deal Through publications are updated
annually in print. Please ensure you are referring
to the latest print edition or to the online version
at www.GettingTheDealThrough.com.

Getting the Deal Through gratefully
acknowledges the efforts of all the contributors
to this volume, who were chosen for their
recognised expertise. Once again, regulatory
agencies have assisted us in the verification
of the factual information relating to their
jurisdiction and we acknowledge their
cooperation on page 14. We would also

like to extend special thanks to contributing
editors Laurent Garzaniti and Natasha Good
of Freshfields Bruckhaus Deringer LLP for their
assistance with this volume.
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Bermuda

Timothy Frith
MJM Barristers & Attorneys

Communications policy

1 Regulatory and institutional structure

Summarise the regulatory framework for the communications sector.
Do any foreign ownership restrictions apply to communications
services?

The regulatory and institutional framework for the telecommunica-
tions industry in Bermuda has been recently reformed to make it fit
for purpose ensuring that Bermuda has the reliable and affordable
access to electronic communications systems necessary for Bermuda
to compete effectively in the international business and tourism
markets.
Under the previous Telecommunications Act 1986 the regula-
tory function in Bermuda for telecommunications and broadcasting
had been performed by four separate bodies:
¢ the minister with responsibility for telecommunications (the
minister);
¢ the Department of Telecommunications (which assisted the min-
ister in regulating the market);

¢ the Telecommunications Commission (which acted in an investi-
gative and advisory role for tasks delegated by the minister pur-
suant to section 8 of the Act); and

¢ the Broadcasting Commission (which also assisted in delegated
regulatory functions).

This fragmented regulatory structure was inefficient and unsatisfac-
tory. Further, the Telecommunications Act 1986 regulated a wide
range of telecommunications and broadcasting infrastructure and
services through a multiplicity of licences. This regulatory frame-
work was not capable of dealing efficiently with the development of
telecommunications technology when the convergence of technolo-
gies and service platforms has meant that a unified regulatory regime
is appropriate.

The Telecommunications Act 1986 prevented carriers from
offering service bundles outside of their authorised class and carriers
had been largely restricted to one of three classes of service, namely
international, ISP or domestic telephone provider. This made little
economic sense when faced with the development of digital technol-
ogy, which allowed for large efficiencies to be made when multiple
services could be provided over one network.

The licensing restrictions and regulatory inefficiency caused
Bermuda to fall behind other countries as the investment required
for such technological innovation was prohibitive in circumstances
where a wider range of services could not be offered by individual
carriers.

In response to pressure from the industry, the minister with
responsibility for telecommunications produced a telecommunica-
tions regulatory reform policy on 18 November 2008. Following
a lengthy development and consultation period, the following acts
were passed which now provide the twin foundations of Bermudian
telecommunication reform: the Electronic Communications Act
2011 and the Regulatory Authority Act 2011.

www.gettingthedealthrough.com

The Electronic Communications Act 2011 was brought into
force on 28 January 2013.

The Electronic Communications Act 2011 has introduced the
concept of an integrated communications operating licence (ICOL)
as the regulatory cornerstone of the reforms. The grant of the licence
is overseen by the Regulatory Authority, a body responsible for licens-
ing and the creation and implementation of regulations to effect gov-
ernment telecommunications policy from the Minister of Education
and Economic Development. The Electronic Communications Act
2011 provides the primary and enabling provisions regulating elec-
tronic communications services and networks, while television and
radio broadcasting remain regulated by the Telecommunications Act
1986, the Broadcasting Commissioner’s Act 1953 and associated reg-
ulations made pursuant to their specific enabling provisions.

The Regulatory Authority itself was established pursuant to the
Regulatory Authority Act 2011, which also came fully into force on
28 January 2013. The Authority has a wide range of responsibilities
in electronic communication services and networks and spectrum
management. The Regulatory Authority is responsible for promot-
ing competition, for protecting consumers and for encouraging
innovation. Its function involves dealing with complex issues of law,
economics and technology and ensuring that its decisions are taken
fairly and are clearly explained. The Regulatory Authority enables
competition in the communications sector by facilitating market
entry through ICOLSs to provide networks and services and by regu-
lating access to networks so as to develop effective choice for both
business and residential consumers. In a rapidly evolving sector, both
in technological and commercial terms, the Regulatory Authority
provides the framework for the introduction of new services.

With a land mass of only 21 square miles and a population of
approximately 65,000, Bermuda has traditionally imposed controls
on the acquisition of land by foreign nationals and the restriction
of the right of foreign-owned companies to carry on business in
Bermuda. Successive Companies Acts have provided the mecha-
nism whereby participation in the local economy is restricted to
Bermudian-owned companies. Sections 113, 114 and the third sched-
ule to the Companies Act 1981 provide that a local company car-
rying on business in Bermuda must be at least 60 per cent owned
and controlled by Bermudians. However, in line with the economic
policy of encouraging outside investment in Bermuda the 60/40 rule
has recently been relaxed with regard to certain prescribed industries.

The Companies Amendment Act 2012, which came into force
on 27 July 2012, provides exceptions to the 60/40 rule. Pursuant to
the amended sections 113 and 114, a telecommunications company
that is listed on a designated stock exchange is permitted to carry
on business in Bermuda. The abrogation of the rule also extends to
other prescribed industries such as energy, insurance, hotel opera-
tions, banking and international transport services by ship or air-
craft. Bermuda is therefore opening its doors to foreign investment
in the telecommunications market and is ready for international
business.
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2 Authorisation/licensing regime
Describe the authorisation or licensing regime.

In accordance with the Electronic Communications Act 2011 no
person may establish, construct or operate an electronic commu-
nications network or provide an electronic communications service
within the territorial limits of Bermuda or between Bermuda and
another country without a valid communications operating licence
authorising such activity. There are two principal types of licence:
a communications operating licence pursuant to section 16 of the
Electronic Communications Act 2011 and an ICOL pursuant to sec-
tion 18 of the Act. Following the coming into force of part 5 of
the Regulatory Authority Act 2011, the Authority has the power to
grant individual and class licences in accordance with section 48(2)
of the Regulatory Authority Act 2011. Under section 48(4) of the
Regulatory Authority Act 2011, the Authority by general determina-
tion has established the process for obtaining a class licence and the
process for obtaining an ICOL. Applications are dealt with promptly
and further information is available on the authority’s website at
www.rab.bm. The identities of the holders of class licences and the
text of the ICOLs themselves are now published on the Authority’s
website.

With regard to duration, section 17 of the Electronic
Communications Act 2011 provides that the Regulatory Authority
is able to specify the duration of the licence. Section 18(3) of the
Electronic Communications Act 2011 provides that the term
of an ICOL shall not exceed 20 years. It is currently the practice
to set the duration at this 20-year maximum in accordance with
the basic terms and conditions of an ICOL set out in Electronic
Communications (Integrated Communications Operating Licence)
Regulations 2013. The full terms and duration of all current ICOLs
can be found at www.rab.bm/icol-holders.

ICOL fees are calculated as 1.75 per cent of the licensee’s rel-
evant turnover in accordance with Electronic Communications
(Regulatory Authority Fees) Regulations 2013. Other licence fees
are set out in the Government Fees Amendment Regulations 2012
and 2013.

3  Flexibility in spectrum use

Do spectrum licences generally specify the permitted use or is
permitted use (fully or partly) unrestricted? Is licensed spectrum
tradable or assignable?

The Electronic Communications Act 2011 provides in part 7 of the
Act that a spectrum licence is required in addition to a communi-
cations operating licence. Section 38 of the Act makes it clear that
both licences are required. Part 7 of the Electronic Communications
Act 2011 provides the minister with responsibility for telecommu-
nications with the power to make general policies with respect to
the management and allocation of spectrum pursuant to section 35
of the Act. Under section 36 of the Act, enabling powers are given
to the Authority for the implementation of the general policies and
regulations made by the minister in respect of radio frequencies.
Section 36(2) of the Act sets out the areas in which the Authority
will implement regulations. Section 36(2) of the Act also provides
the Authority with the enabling power to specify the criteria and
procedures for the assignment of radio frequencies, the awarding of
individual spectrum licences and the establishment of spectrum class
licences and the granting of licence exemptions. When a demand for
radio spectrum licences in Bermuda exceeds supply, section 36(2)(e)
provides the Authority with the power to issue regulations concern-
ing the conduct of selection processes, auctions, lotteries or hybrid
processes for the award of spectrum licences. Spectrum licences
restrict the use of spectrum and each licence refers to assigned
frequencies.
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Spectrum licences have been issued with their assigned frequen-
cies and are published on the Authority’s website. Timelines have
now been published for the recovery of underused spectrum prior
to auction.

4 Ex-ante regulatory obligations

Which communications markets and segments are subject to ex-ante
regulation? What remedies may be imposed?

Under part 4 of the Electronic Communications Act 2011, the
Regulatory Authority has the power pursuant to section 20 to
make administrative determinations that impose ex-ante remedies
on a communications provider in respect of its provision of elec-
tronic communications or the provision and subscription of audio-
visual programming content in relevant markets if, individually or
together with others, the communications provider has significant
market power in that market. If, following the market review proce-
dure under section 23 of the Act, the Authority concludes that under
section 24 of the Act the imposition of one or more ex-ante rem-
edies is necessary to prevent or deter anti-competitive practices, the
Authority may make an administrative determination imposing one
or more of the following obligations on any communications pro-
vider found to have significant market power in a relevant market:
e the obligation to interconnect its electronic communications
network with a network of another communications provider;
¢ the obligation to provide wholesale services to other communi-
cations providers for resale;
¢ the obligation to meet reasonable requests for access to and the
use of specified network elements and associated facilities and
services;
e the obligation to meet reasonable requests for access pursu-
ant to the terms and conditions that may be established by the

Authority including:

® access to physical infrastructure including buildings, ducts
and masts;

® access to number translation or systems offering equivalent
functionality;

e access to fixed and mobile networks, in particular, access
necessary to facilitate virtual network services;

® access to subscription audio-visual services; and

e such other forms of access to line or wireless network
features and functionality as may be determined by the
authority to be necessary to promote or protect effective
competition in a relevant market.

The entry into force of the Electronic Communications Act 2011
in Bermuda heralded the introduction of wide-ranging regulatory
intervention in the arena of interconnection disputes. Section 24(1)
provides the Authority with the power to impose ex-ante remedies
that are necessary to prevent or deter the anti-competitive effects
caused by the presence of significant market power in the telecom-
munications market. The remedies themselves are set out in section
24(1)(a)—(0).

In particular, section 24(1)(a) provides that the Authority by
administrative determination may impose an obligation on a tele-
communications service provider to interconnect its electronic com-
munications network with the network of another communications
provider for the purpose of originating, transiting or terminating
traffic, and to provide such interconnection pursuant to terms and
conditions specified by the Authority. Furthermore, the Authority
can require a telecommunications company to provide wholesale
services to other communications providers for resale where the
Authority deems it necessary to offer specified minimum features,
functionality and other attributes. Such remedies may be withdrawn
under section 25 where as a result of a market review conducted

Getting the Deal Through - Telecoms and Media 2014
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pursuant to section 23 the Authority determines that a relevant mar-
ket is effectively competitive. In such circumstances the Authority
shall not impose any ex-ante remedies in respect of that market and
shall remove any ex-ante remedies previously imposed within a rea-
sonable period of time, but the Authority may decide not to remove
certain obligations, including transparency and accounting opera-
tion obligations, if they continue to be necessary to preserve effec-
tive competition in cases where a closely related relevant market is
subject to ex-ante regulation.

5 Structural or functional separation

Is there a legal basis for requiring structural or functional separation
between an operator’s network and service activities? Has structural
or functional separation been introduced or is it being contemplated?

In Bermuda there is no legal basis for requiring structural or func-
tional separation between an operator’s network and service activi-
ties. The Electronic Communications Act 2011 specifically provides
at section 18 of the Act that an ICOL authorises the licence holder
to operate and provide public electronic communications networks
and electronic communications services transmitted by means of
such networks within the territorial limits of Bermuda or between
Bermuda and another country subject to the availability of spec-
trum and the grant of any necessary spectrum licences or permits in
accordance with part 7 of the Act.

6 Universal service obligations and financing

Outline any universal service obligations. How is provision of these
services financed?

Part 6 of the Electronics Communications Act 2011 regulates uni-

versal service provision and the funding of such services. Section

32(1) provides that the minister with responsibility for telecommu-

nications may make general policies and as necessary, regulations

concerning the provision of universal service by one or more provid-

ers of public electronic communications including:

* the types of services that should be subject to mandatory univer-
sal service provision;

e whether any particular type or group of users should be eligible
to certain universal services pursuant to social tariffs; and

e the sources of any special funding for the provision of these
services, if required, and the basic framework of any funding
scheme that may be deemed necessary, in accordance with sec-
tion 34.

The policies made by the minister and any applicable regulations
ensure that requests of connection by end-users at a fixed location to
a public electronic communications network or networks covering
the geographic area of Bermuda and offering international access via
undersea cable can be met by at least one ICOL holder and that the
connection provided shall be at a minimum capable of supporting
voice telephony, fax and functional internet access. Pursuant to sec-
tion 33 of the Electronic Communications Act 2011, the Regulatory
Authority shall assist the minister in formulating and implementing
any general universal service policy and regulations that may be con-
sidered or made pursuant to section 32. This includes consultation
with industry participants and consumers concerning the relevant
issues and options.

Section 34 of the Act allows for the establishment of the uni-
versal service funding scheme. The Act allows the Authority on its
own initiative or upon request of the minister to prepare a report
following public consultation in order to assess whether the estab-
lishment of a funding scheme to support or promote the provision of
universal service is necessary and proportionate taking into account

www.gettingthedealthrough.com

all factors specified by the minister or found to be relevant by the

Authority, including:

®  whether the mandatory provision of access to universal services
or the offering of social tariffs imposes a financial burden on one
or more designated communications providers, and the extent of
any such burden; and

e whether any financial burden identified is unreasonable, based
on an evaluation of all relevant factors, including the value of
any historic commercial advantages enjoyed by a communica-
tions provider as a result of special rights previously enjoyed.

If, following the report, the Authority recommends the establishment
of the universal service funding scheme, the minister shall propose
the procedures and requirements for establishing and controlling
the funding scheme as set out in section 34(3) of the Electronic
Communications Act 2011.

7 Number portability
Describe the number portability regime in your jurisdiction.

Pursuant to section 47 of the Electronic Communications Act 2011
the Regulatory Authority, no later than six months following the
date of commencement of part 8 of the Act, was to identify the
technical requirements and timetable for implementing number
portability or the equivalent and was tasked with imposing any con-
ditions on the relevant communications providers that it concluded
would be necessary to facilitate switching between communications
providers by customers in order to promote effective competition.
Under the Electronic Communications Act 2011 number portability
is now an obligatory feature of services offered by communications
providers in Bermuda.

8 Customer terms and conditions

Are customer terms and conditions in the communications sector
subject to specific rules?

Customer terms and conditions in Bermuda are subject to a certain

minimum specification. In line with the underlying economic ration-

ale of the telecoms reforms under the Electronic Communications

Act 2011, consumer protection provisions are provided by the

Authority in accordance with its powers under part 5 of the Electronic

Communications Act 2011. The rights of customers and consumers

are protected by general determinations of the Authority pursuant to

its powers under section 26 of the Electronic Communications Act

2011. The Electronic Communications (Integrated Communications

Operating Licence) Regulations 2013 sets out minimum terms and

conditions at clause 14 including:

 clear and transparent rates and business terms;

¢ the identity and address of the licensee

e details of maintenance services offered,;

® particulars of prices and tariffs, and the means by which up-to-
date information on all applicable tariffs, discounts and mainte-
nance charges may be obtained;

¢ the duration of the contract, provided the subscriber will have
the option of entering into a contract with a fixed term of no
more than 12 months on fair and reasonable terms;

¢ the conditions including any charges for the renewal and termi-
nation of services and of the contract;

e compensation and refund arrangements if quality-of-service
levels to which the licensee has committed and not met;

¢ the procedures initiating and resolving disputes in respect of the
contract; and

® any other information that may be required by the Authority.
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In addition, specific consumer protection is provided in the follow-

ing areas:

¢ unsolicited communications are regulated pursuant to section
27 of the Electronic Communications Act 2011;

e premium rate services are regulated pursuant to section 28 of the
Electronic Communications Act 2011;

¢ confidentiality of customer information is protected pursuant
to section 29 of the Electronic Communications Act 2011; and

e privacy of telecommunication is protected pursuant to section
30 of the Act subject to the public policy exceptions set out in
that section.

All of these requirements are set out in the draft licence annexed
to the Electronic Communications (Integrated Communications
Operating Licence) Regulations 2013.

9 Net neutrality

Are there limits on an internet service provider’s freedom to control
or prioritise the type or source of data that it delivers? Are there any
other specific regulations or guidelines on net neutrality?
The Regulatory Authority has the power under part 4 of the
Electronic Communications Act 2011 to enforce net neutrality.

10 Next-Generation-Access (NGA) networks

Are there specific regulatory obligations applicable to NGA networks?
Is there a government financial scheme to promote basic broadband
or NGA broadband penetration?

NGA networks will be regulated by the Regulatory Authority pursu-
ant to the Electronic Communications Act 2011 and the Bermuda
Regulatory Authority Act 2011. An NGA network is an elec-
tronic communications network for the purpose of the Electronic
Communications Act 2011. Providers of NGA networks therefore
require a licence issued by the Regulatory Authority pursuant to sec-
tion 12 of the Electronics Communications Act 2011.

11 Data protection
Is there a specific data protection regime applicable to the
communications sector?

Section 31 of the Electronic Communications Act 2011 provides cri-

teria for the storage and disclosure of customer data as well as the
reporting of data breaches.

12 Key trends and expected changes

Summarise the key emerging trends and hot topics in communications
regulation in your jurisdiction.

The electronic communications sector in Bermuda has undergone
root-and-branch reform pursuant to the implementation of the
Electronic Communications Act 2011 and the Regulatory Authority
Act 2011, which came into force in 2013.

Media

13 Regulatory and institutional structure
Summarise the regulatory framework for the media sector in your
jurisdiction.
In Bermuda broadcasting is regulated in accordance with the
Telecommunications Act 1986 and regulations made pursuant to

section 59 of that Act. Content is regulated by the Broadcasting
Commission pursuant to the Broadcasting Commissioner’s
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Act 1953 and Television Broadcasting Service Regulations
1987. The Telecommunications Act 1986 and the Broadcasting
Service Regulations made under section 11 of the Broadcasting
Commissioner’s Act 1953 continue to govern broadcasting and
broadcasting content. However, the provision of electronic commu-
nications including telephone, internet and voice over internet provi-
sion is regulated by the Electronic Communications Act 2011 and
the content of such mobile and internet services are also regulated
by the Act in accordance with section 4(1)(d) and part 5 of the Act.

14 Ownership restrictions

Do any foreign ownership restrictions apply to media services? Is the
ownership or control of broadcasters otherwise restricted? Are there
any regulations in relation to the cross-ownership of media companies,
including radio, television and newspapers?

The implementation of the Electronic Communications Act 2011
does not affect the regulation of broadcasting activities in Bermuda,
which remain regulated by the Telecommunications Act 1986.
Under the Electronic Communications (Transitional) Regulations
2013 the Telecommunications Act 1986 ceased to apply to the elec-
tronic communications sector other than broadcasting.

There are currently stringent restrictions on ownership of a broad-
caster in Bermuda. Under section 12(1) of the Telecommunications
Act 1986 no broadcasting licence shall be granted unless the min-
ister with responsibility for telecommunications is satisfied that the
control of the broadcasting company is vested in persons who pos-
sess Bermudian status in accordance with the Bermuda Immigration
and Protection Act 1956. Section 114 of the Companies Act 1981
provides that no local company shall carry on business of any sort in
Bermuda unless it complies with part 1 of the third schedule to the
Act. The third schedule provides that the company shall be controlled
by Bermudians with at least 60 per cent of the total voting rights in
the company being exercisable by Bermudians. Further the percent-
age of Bermudian directors and the percentage of shares beneficially
owned by Bermudians in the company shall not be less than 60 per
cent. This 60/40 rule was abolished by the Companies Amendment
Act 2012 in respect of certain prescribed industries, being telecom-
munications, energy, insurance, hotel operations, banking and inter-
national transport services by ship and air. Broadcasting is not yet a
prescribed industry and is still governed by the 60/40 rule.

15 Licensing requirements

What are the licensing requirements for broadcasting, including the
fees payable and the timescale for the necessary authorisations?

Broadcasting licences are currently granted by the minister
with responsibility for telecommunications following advice
from the Broadcasting Commission pursuant to section 11
Telecommunications Act 1986. The applicant for a licence provides
written evidence of its suitability for a licence and the Commission
hears the application pursuant to section 11(2) Telecommunications
Act 1986. Following the hearing the Commission submits a report
to the minister with its recommendations. The minister may then
grant or refuse the licence or remit to the Commission for further
inquiry for recommendations within 30 days or such longer period
as the minister may allow. In such a case the final decision is made
as soon as possible after receiving the second report from the com-
mission in accordance with section 11(6) Telecommunications Act
1986. Under the Government Fees Amendment Regulations 2012
a radio or television licence costs 3 per cent of the broadcaster’s
revenue. The regulation of broadcasting has been unaffected by the
implementation of the Electronic Communications Act 2011.
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16 Foreign programmes and local content requirements

Are there any regulations concerning the broadcasting of foreign-
produced programmes? Do the rules require a minimum amount of
local content? What types of media fall outside this regime?

In Bermuda programme content is governed by section 8 of
the Broadcasting Commissioner’s Act 1953 and the Television
Broadcasting Service Regulations 1987. Section 8(1) of the
Broadcasting Commissioner’s Act 1953 prohibits the broadcast
of any material that offends good taste or decency or is likely to
encourage or incite crime or lead to disorder or be offensive to pub-
lic feeling.

Regulation 4(1) of the Television Broadcasting Service
Regulations 1987 imposes an obligation on the broadcaster to clas-
sify programmes in accordance with the criteria set out in that regu-
lation. Pursuant to regulation 5, the broadcaster has an obligation
to allocate broadcasting time to certain categories of programmes as
set out in regulation 5(1)—(4).

For the purpose of the Broadcasting Commissioner’s Act 1953
‘broadcasting’ means the act of transmitting or retransmitting radio
communications intended to direct reception and use by any mem-
ber of the public without charge. For the purpose of the Television
Broadcasting Service Regulations 1987 ‘broadcasting” means broad-
casting by television and includes any sound broadcast transmitted
by a television station whether accompanied by a visual signal or
not. Online and mobile content are outside this regime and are gov-
erned by the Electronic Communications Act 2011 further to section
4(1)(d) of the Act. The provision of cable television is currently gov-
erned by the Cable Television Services Regulations 1987 made under
section 59 of the Telecommunications Act 1986.

17 Advertising

How is broadcast media advertising regulated? Is online advertising
subject to the same regulation?

In Bermuda commercial advertising on television is controlled by
regulation 6 of the Television Broadcasting Service Regulations
1987, which limits commercial advertising to not more than 14 min-
utes of commercial advertising in any 60-minute broadcast period.
The limit is increased to 16 minutes pursuant to regulation 6(2) in
the time leading up to prescribed national holidays. Online advertis-
ing is not subject to the same regulation. Commercial and marketing
practices of communications service providers are governed by part
5 of the Electronic Communications Act 2011 and the codes of prac-
tice and general determinations issued by the Regulatory Authority
pursuant to section 26 of the Act.

18 Must-carry obligations

Are there regulations specifying a basic package of programmes that
must be carried by operators’ broadcasting distribution networks? Is
there a mechanism for financing the costs of such obligations?

In Bermuda the majority of television content is carried by cable. A
holder of a cable network licence may carry television programmes
broadcast by a broadcasting station licensed in Bermuda. Under
regulation 12(2) of the Cable Television Service Regulations 1987
a broadcasting station shall elect for every period of three years
commencing 1 November 2008 whether they wish their televi-
sion programmes to be carried on a ‘must-carry’ or a ‘retransmis-
sion consent’ basis. If must-carry is elected a licensee shall carry on
the system free of charge all television programmes broadcast by
a broadcasting station pursuant to regulation 12(4) of the Cable
Television Service Regulations 1987. If retransmission consent is
elected a licensee must, within 30 days, confirm whether it intends
to carry the television programmes of a broadcasting radio station.

www.gettingthedealthrough.com

Where retransmission consent is elected and a licensee chooses not
to carry the television programmes it must within 14 days inform
the public via public printed media and by a direct notice to its cus-
tomer and must also within that 14-day period file revised tariff
rates with the commissioner for the programme tier in which the
television programmes will no longer be available. Further, where
retransmission consent is elected under regulation 12(5) and a licen-
see chooses to carry the television programmes on a retransmission
consent basis but is not able to reach commercial agreement within
60 days, then either party may refer the matter to the Broadcasting
Commission for determination.

19 Regulation of new media content

Is new media content and its delivery regulated differently from
traditional broadcast media? How?

In Bermuda new media content is regulated by part 5 of the
Electronic Communications Act 2011. The contents of traditional
broadcast media will continue to be regulated by the Broadcasting
Commissioner’s Act 1953 and the Television Broadcasting Service
Regulations 1987.

20 Digital switchover

When is the switchover from analogue to digital broadcasting required
or when did it occur? How will radio frequencies freed up by the
switchover be reallocated?

Television in Bermuda is delivered by cable services. Radio broad-
casting (other than services delivered by cable) is analogue. The
Electronic Communications Act 2011 provides the Regulatory
Authority with power to monitor radio frequency use and to allo-
cate unused spectrum under part 7 of the Act.

21 Digital formats

Does regulation restrict how broadcasters can use their spectrum
(multi-channelling, high definition, data services)?

Spectrum use is managed and regulated by licence pursuant to sec-
tions 35 to 38 Electronic Communications Act 2011. The Regulatory
Authority is empowered to define usage within the terms and condi-
tions of the spectrum licence.

22 Media plurality

Is there any process for assessing or regulating media plurality (or
a similar concept) in your jurisdiction? May the authorities require
companies to take any steps as a result of such an assessment?

Cross-media hegemony is governed and controlled through part 4
of the Electronic Communications Act 2011 in particular through
section 20(1), which empowers the Authority to impose ex-ante
remedies on a communications provider in respect of electronic
communications or the provision of audio-visual programming if
the provider is assessed as having significant market power.

23 Key trends and expected changes

Provide a summary of key emerging trends and hot topics in media
regulation in your country.

The Regulatory Authority has been established pursuant to the
Regulatory Authority Act 2011. The Authority is responsible
for the implementation of policies produced by the Ministry of
Education and Economic Development. The Regulatory Authority
consists of commissioners supported by professional staff. The
Regulatory Authority is independent of the communications
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industry and is responsible for the implementation and enforce-
ment of the policies produced by the minister with responsibility
for telecommunications but is not involved in the policymaking
process. The Regulatory Authority is currently implementing
the reforms heralded by the coming into force of the Electronic
Communications Act 2011 and associated statutory instruments
in 2013. Full details of the work that the Authority is carrying out
with regard to licensing and spectrum management can be found at
www.rab.bm.

Regulatory agencies and competition law

24 Regulatory agencies

Which body or bodies regulate the communications and media
sectors? Is the communications regulator separate from the
broadcasting or antitrust regulator? Are there mechanisms to avoid
conflicting jurisdiction? Is there a specific mechanism to ensure the
consistent application of competition and sectoral regulation?

Bermuda has undergone root-and-branch regulatory reform in
the communications sector. The telecommunications industry is
regulated by the Regulatory Authority pursuant to the Regulatory
Authority Act 2011 and the Electronic Communications Act 2011.
Broadcasting content continues to be regulated by the Broadcasting
Commission pursuant to the Broadcasting Commissioner’s Act
1953. The provision of broadcasting services is currently licensed and
regulated by the Telecommunications Commission pursuant to the
Telecommunications Act 1986. Under Electronic Communications
(Transitional) Regulations 2013 the continuing application of the
1986 Act to communications providers is regulated by the Regulatory
Authority in place of the Telecommunications Commission.

25 Appeal procedure

How can decisions of the regulators be challenged and on what
bases?

Decisions of the Regulators can be challenged by appeal to the
Supreme Court pursuant to part 9 of section 96 of the Regulatory
Authority Act 2011. The appeal is limited to points of law or mixed
law and fact save for sectoral participants appealing an enforcement
order under section 93 of the Regulatory Authority Act 2011 where
a rehearing is permitted.

26 Competition law in the communications and media sectors

Describe the key merger and antitrust decisions in the
communications and media sectors adopted over the past year by
your antitrust authority.

In Bermuda there is no independent merger control authority. The
Bermuda Monetary Authority does not regulate the conduct of
business combinations of companies listed on the Bermuda Stock
Exchange and there is no equivalent to the City Code on Takeovers
and Mergers or the Takeover Panel. The anti-competitive effects of a
merger is regulated by the Regulatory Authority using powers con-
tained in part 4 of the Electronic Communications Act 2011. The
effective control of anti-competitive practices are now relevant in
Bermuda following the opening-up of the telecommunications sec-
tor to foreign investment following amendments to the Companies
Act 1981 by the Companies Amendment Act 2012, whereby the
prescribed industries of telecommunications, energy, insurance,
hotel operations, banking and international transport services are
exempt from the requirement under section 114 to be 60 per cent
owned and controlled by Bermudians.
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